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/;( the United Sfates Circuit Court of Appeals, Ninth Circwit.

J. D. SPBE'CKELS & BROS. CO.,

Libelant,

vs. V No. 1167.

The British Ship "MUSSEiLORAO."

Stipulation as to Printing Transcript of Record.

It is hereby stipulated and agreed by and between the

respective parties hereto that the log-ibook sent to the

above-entitled court, with the apostles in the above

case, need not be printed in the transcript of record by

The clerk of said Circuit Court of Appeals.

Dated January 31st, 1905.

N^ATHAN H. FRANK,

Proctor for Libelant and Respondent.

PAGE, McCUTCHEN & KNIOHT,

Proctors for O. W. Corsar, Claimant and Appellant.

It is further stipulated and agreed that all titles of

court and cause be omitted excepting that appearing in

the statement and in lieu of such omissions there be in-

serted ''(Title of Ck)urt and Cause)."

NATHAN H. FRANK,

Proctor for Libelant and Respondent.

PAGE, McCUTCHEN & KNIGHT,

Proctors for C. W. Oorsar, Claimant and Appellant.
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"unexecuted as a bond under section 941, R. S. U. S., was

given to stay execution of process."

July 7tli, 1900: Claim filed by C. W. Oorsar, a® claim-

ant, together with an admiralty stipiulation for the re-

lease of the ship "Musselcrag," etc., in the sum of |16,000,

which amount was fixed by ai stipulation between the

proctors for the respective parties, and notice of said

bonding Avais given to the United Statesi Marslial by the

Clerk of said District Court.

October 27th, 1902 : The above-entitled cause was heard

on thisi day in the Districti Court of the United States

for the N'orthern District of California at the city and

county of San Francisco, before the Honorable John J.

De Haven, Judge of said Court.

October 9th, 1903: Opinion filed.

OctobefT 27th, 1903: An interlocutory decree that libel-

ant is not entitled to recover for cargo which was jetti-

soned, but is entitled to recover one-half the damage sus-

tained by the remaining cargo, with interest from the

date of filing the libel and costs of suit, was this day filed.

November 29th, 1901 : The final decree in the above-en-

titled cause wasi filed.

December 29th, 1904: Notice of appeal by claimant C.

W. Corsar was this day filed and isierved.

January 4th, 1905 : Notice of appeal by the libelant was

this day filed and served.

January 4th, 1905: Stipjulation that transcript on ap-

peal by claimant may be used on the appeal of J. D.

Spreckels & Bros, Co., was this day filed.
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[Title of Court aud Cause.]

Libel.

To the Honorable JOHN J. DE HAVEN, Judge of the

District Court of the United States for the Northern

District of California:

The libel of J. D. Spreckols & Bros. Co., a corporation,

against the ship| "Muisiselcrag,-' her tackle, apparel and

furniture, and against all persons lawfully intervening

for their interest therein, in a cause of contract civil and

maritime, alleges:

I.

That at all the times hereinafter mentioned the libel-

ant was, and still is, a coi*poration, organized under the

laws of the State of California, having its principal place

of business at the city and coiunty of San Fraacisco, in

said Stata

II.

That between the 30th day of June and the 17th day of

July, 1899, Messrs. Macfarlane, McCrindell & Co., of

Liverpool, England, shipped on board the ship ''Mussel-

crag" then and there lying in the harbor of Antwerp, and

bound on a voyage to the Port of San Francisco, in good

order and well conditioned, 18,130 casks of cement, to be

transported by said vessel from said port of Antwerp to

the port of San Francisco, and there to be delivered unto

order in like good order and condition ais when received,

the acts of God, Queen's enemies, fire, and all and every

other dangers and accidents of the isieas, rivers and navi-

gation of whatever kind and nature soever excepted.
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III.

That 1113011 receipt of said cement tlie master of said

vessel signed and delivered to said Maefarlane, Mc-

Crindell & Co. three bills of lading, copies of which are

heiieto attached, and made ai part hereof, and thereafter

the said ]\IcFarlane, McOi'iudell & Co. duly endorsed and

delivered said bills of lading to this libelant, and this

libelant is now the holder thereof,

IV.

That said vessel sailed from said port of AntAverp for

the port of San Francisco, with said merchandise on

board, A\'here she arrived on or about the day of

June, 1900.

V.

That notwithstanding said libelant has i)aid the freight

upon said cement as in said bills of lading provided, the

master thereof has failed and neglected to deliver said

cement in as good order and condition as Avhen received,

but on the conti'aiy has failed to deliver casks of

said cement which o'wing to the unseaworthy condition

of said vessel, and the carelessness and negligence of said

master, were totally lost, to the damage of ;said libelant

in the sum of |1,233.00, and said master has further failed

to deliver casks in as good order and condition as

when received, but on the contrars-, owing to the unsea-

worthy condition of ,said vessel, and the negligence and

carelessness of said master, the same were delivered in a

greatly damaged condition, to the damage of this libel-



J.D.Sprcckd.s d- liros. Co. it<. C'.U'.C'or.s'ar, CluiiiiaiU,('tc. 5

ant ill (ho fui'tliei' sum of eleven tliousaud live huudred

(11,500) dollars.

VI.

That said vessel is a foreign vessel, and is n<)^^ in the

port of San Francisco, and within the jurisdiction of

this Honorable Court, and said vessc^l is about t(v leave

this port and to leave the Uniited States, and the said

master has refused, and still refuses, to pay the said dam-

age, or any part thereof.

VII.

That all and singular the premises are true, and with-

in the admiralty and maritime jurisdiction of this Hon-

orable Court.

Wherefore this libelant pray that process in due form

of law, according to the course of this Honorable Court

in causes of admiralty and maritime jurisdiction, may

issue against the said ship ''Musselcrag," hei* tackle, ap-

l)arel and furniture, and that all persons claiming any

right or interest therein may be cited to appear and an-

swer all and singTilar the matters aforesaid; that this Hon-

orable Court will be pleased to decree the payment of the

sum of 112,733.00 aforesaid, with cost.s and interest, that

said vessel, her tackle, apparel and fuimiture, be con-

demned and sold to pay the same; and that this libelant

have such other and further relief in the premises as in

law and justice it may be entitled to receive.

J. D. SPEECKELS. & BEOS. CO.,

Per F. S. SAMUELS,
Actg. Secty.
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District of California—ss.

Sworn to before me this 3d day of July, A. D. 1900.

GEO. E. MORSE,

U, S. Commissiioner.

ANDROS & FRANK,

Proctors for Libelant.

Exhibit "A."

Redcastle 3,000 Casks Cement

Cannon 5,000 Casks Cement.

8,000 Casks.

T.

1428" 11" 1" 20 at 14/ per ton £1000 0" 0"

Shipped, in good order and condition by Macfarlane,

McCrindell & Co. in and upon the good Ship or Vessel

called the ^'Musselcrag" whereof Robt. Johnston is Mas-

ter for the present Voyage and now lying in the Harbour

of Antwerp and bound for San| Fraincisco to say

Eight Thousand Casks Cement

Merchandise, being marked ami numbered as in margin

and are to be Delivered in the like good order and well

conditioned at the aforesaid Port of San Francisico (The

Act of God, the Queen's Enemies, Fire, and all and every

other dangei"s and accidents of the Seas, Rivers, and

Navigation of whatever Nature and kind soever excepted)

unto
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Order

or to its Assigns Freiglit for said Goods to be paid by

the consiigiiees at the rale of Foui'teen sliiiliugs sterling

per lou of t\\eiity hundred weights. All other condi-

tions as per charter party datetl Liverpool, 21st April,

189t), including Negligence Clause with average accus-

tomed.

In witness whereof, the Master or Purser of tlie said

Sliiip hath attirnied to Three Bills of Lading all of this

tenor and date the one of which being accomplished the

other two stand void.

Dated in Antwerp, the 30th day of June, 1899.

Weight and Contents Unlcnown.

Leakage and Breakage excepted.

ROBT. JOHNSTON.

[Endorsed] : Macfarlane, McCrindell & Co.

Redcastle a,138 Casks Cement.

Cannon 1,001 Casks Cement.

4,139 Casks.

739. 2. 0. IG at 11/ per ton £517. 7. 6.

Shipped, in good order and condition by Macfarlane,

McCrindell & Co. in and upon the good Ship or Vessel

called the "Musselcrag"" whei'eof R. Johnston is Master

for the present Voyage, and now lying in the Harbour of

Antwerp and bound for San Francisco to say
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Four thousand one Iiundredi and thirty-nine Casks Ce-

ment

Merchandise, being marked and numbered as in margin

and are to be Delivered in the like good order and well

conditioned at the aforesaid Port of San Francisco (The

Act of God, the Queen's Enemies, Fii-e, and all and every

other dangers and accidents of the Seas, Rivers, and

Navigation of whatever Nature and kind soever excepted)

untb

Order

or to its Assigns Freight for said Goods to be paid by

the conisiignees at the rate of Fourteen shillings sterling

per ton of twenty hundred weights. All other condi-

tions as per charter party dated Liverpool, 21st April,

1899, including Negligence Clause with average accus-

tomed.

In witness whereof, the jNIastei" or Purser of the said

Ship hath affirmed to Three Bills of Lading all of this

tenor and date the one of which being accomplished the

other two to stand void.

Dated in Antwerp the ITth day of July, 1899.

^^'eig•ht and Oointents Unknown.

Leiikage and Breakage excepted.

ROBT. JOHNSTON.

[Endorsed] : Deliver to ^Messrs. J. D. Spreckels & Bros.

Co., San Francisco, or owler. pp. Macfarlane, McCrin-

dell & Co. Andrew McCrindell.
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Redcastlc 3,000 Casks Cement

Cannoii 3,000 Casks Cemeat.

6,000 Casks.

T.

1071" 8" 2" 8 at 14/ per ton £750 ''0"0.

Shipped, in oo(k1 order and condition by Macfarlane,

McCrindell & Co. in and upon the good Ship or Vessel

called the ''Musselcrag" whereof R. Johnston is Master

for the present Voyage, and now lying in the Harbour of

Antwerp and bound for San Francisco' to say

Six Thousand Casks Cement

Merchandise, being marked and numbered as in margin

and are to be Delivered in the like good order and Avell

conditioned at the aforesaid Port of San Francisco (The

Act of God, the Queen's Enemies, Fire, and all and every

other dangers and accidents of the Seas, Rivers, and

Xayigatiou of whatever Nature and kind soever excepted)

unto

Order

or to its Assigns Freight for sadd Goods to be paid by

the consiignees at the rate of Fourteen shillings sterling

per ton of twenty hundred weights. All other condi-

tions as p)er charter party dated Liverpool, 21st April,

1899, including Negligence Clause with average accus-

tomed, t

:

j i

'

" '

In witness whereof, the Master or Purser of the said

Ship hath affirmed to Three Bills of Lading all of this
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tenor and date the one of which being" accomplished the

other two to stand void.

Dated in Antwerp the 13th day of July, 1899.

Weight and Contents Unknown.

Leakage and Breakage excepted.

ROBT. JOHNSTON.

[Endorsed] : Deliver to Messrs. J. D. Spreckels & Bros.

Co., San Francisco, or order, pp. Macfarlane, McCrin-

dell & Co. Andrew^ McCrindell.

[Endorsed] : Filed Jul. 3, 1900. Geo. E. Morse, Clerk.

[Title of Court and Cause.]

Claim of C. W. Corsar.

To the Honorable J. J. DE HAVEN, Judge of the Dis-

trict Court of the United States for the Northern

District of California:

The claim of O. W. Corsar, owner of the British ship

"Musselcrag" toi the said ship, her tackle, apparel and

furniture, now^ in the custody of the marshal of the

United States for the said Northern District of Califor-

nia, at the suit of J. D. Spreckels Bros. & Co. alleges

.

That he is the sole owner of the said ship, her tackle,

apparel and furniture, and that no other pei'son is owner

thereof.

TMierefore, this claimant pray that this Honorable

Court will be pleased to decree a restitution of tbc same
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to him, and otherwiso right, and justice to aduiiiiistor ou

the pi'emisies.

C. W. OOR.Sx\K,

By his Attorney in Fact,

ROBT. JOHNiSTON.

N. District of California—ss.

Robert Jolinston, beinp; duly sworn, deposes and says:

I am master and lawful bailee of the above-naimed own-

ers of the sliij> ''Musselcrag," and am authorized to

make this affidavit on their behalf. I have read the

foregoing- claim and know its contents. It is true as I

verily believe.

ROBT. JOHNSTON.

Subscribed and sworn to before me this 7th day of

July, A. D. 1D€0.

CEO. E. :\IiORSE,,

U. S. Oommissioner.

PACxE, :McCITTCHEN, HARDINO & KNIGHT,

Proctors for Claimant.

[Endorsed] : Filed Jul. 7, 1900. Geo. E. Morse, Clerk.

[Title of Court and Cause.]

Answer.

To the Honorable JOHN J. DE HAVEN, Judge of the

District Court of the United States, for the North-

ern District of California:

The answer of C. W. Corsar, owner of the ship "Mus-

selcrag," to the libel of the J. D. Spreckels Bros. Com-
pany respectfully shows to the Court:
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I.

Answerinc,- unto the first, second, third and fourth ar-

tielesi in said libel, the respondent admits the same.

II.

Answering unto the tifth articde in said libel, the

respondent admits that the master of said ship failed

to deliver all of said cement in as good order as when

received, and that he failed to deliver casks of

said cement, and that the same were totall.v lost, but

respondent denies that the same or any part thereof

were lost, owing to the unseaworthy conditi(m of said

vessel or to the carelessness or negligence of the master

thereof. The respondent admits that the said master

failed to deliver —— casks in as good order and con-

dition as when received, and that the same were de-

livered in a damaged condition, but he denies that the

said loss or damage was owing to the unseaworthy con-

dition of said vessel, or to the carelessness or negligence

of said master, and he denies that the said ship was

unseaworthy or that the said master was careless or

negligent, or that the libelant was damaged in the sums

aforesaid, or either of them, or in any sum.

III.

The respondent avers that the said loss and damage

were caused solely and entirely by the force of the

winds and waves and the perils of the sea, which not-

withstanding that the said ship had been and was up

to that time in all respects seaworthy, so injured and

strained her that the sea water, during a long season
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(if tomiK'sts and gales, was forced thi()ui»h her decks

into and npon the cargo referred to, wetting and dam-

aging the same. That the master and crew of said

vessel took every precaution for the protection of said

cargo and that the damage thereto was caused by the

act of Ood and witlioiil fault on their part or insuffi-

ciency on tin' part of said vessel.

IV.

AnsAvering unto the sixth article in said libel, this

respondent admits the same.

V.

Answering unto the seventh article in said libel,

this respondent admits the jurisdiction of this Court,

but denies that all and singular the premises are true,

except as the same are hereinbefore specially admitted.

^yherefore the respondent prays that the said libel be

dismissed and for his costs.

O. W. CORSAE,

Respondent.

By H. L. El MBYEE,

His Attorney in Fact.

PAGE, McOUTCHEN, HARDING & KNIGHT,

Proctors for Respondent.

State of California,

_ ss.

Oitv and County

lia, 1

Xsi
• of San Francisco. J

H. L. E. Meyer, being dulj- sworn, deposes and says:

That he is the attorney in fact of C. W. Corsar, the re-

spondent iu the above-entitled cause; that said Corsar
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h'. a nonresident of the Northern District of California;

that he has read the foregoing answer and Icnows the

contents thereof; that the same is true of his own

knowledge, except as to the matters therein stated on

his information or belief, and as to those matters that

he believes it to be true.

H. L. E. MEiYER,

Subscribed and sworn to before me this 8th day of

April, 1901.

[Seal] JAMES L. KING,

Notary Public in and for the City and County of San

Francisco, State of California.

[Endorsed] : Filed Apr. 9, 1901. Geo. E. Morse, Clerk.

By J. S. Mauley, Deputy Clerk.

[Title of Court and Cause.]

Depositions.

Monday, October 27, 1902.

Appearances

:

NATHAN! H. FRANK, Eteq., for the Libelant.

CHARLES TAOE, Esq., for the Respondent.

This libel now came on for hearing before the Court

in its regular order upon the calendar, when the fol-

lowing proceedings were had

:

Mr. FRANK.—If your Honor, please, this is an action

against the ship "Musselcrag" for damage to the cargo

in transit from Antwerp to San Francisco. The libel J
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(I'ts out the receipt of the oarjio iu good order; the is-

^:uaiice of bills of ladiug-, copies of which are annexed to

tlie libel state that the undertaking- of the ship was to

deliver the cargo in good order, perils of the sea and

some other exceptions, and, notwithstanding this en-

gagement, thev failed to deliver it in good order, but

through the neglect of the master and the unsea-

worthiness of the vessel, it became damaged in the

amount of eleven thousand odd dollars.

The answer admits the delivery of the cai'go to the

vessel under the bills of lading' as set forth in the libel;

admits the delivery of the cargo to the libelant in San

Francisco in a damaged condition, but denies tliat it

was through neg-ligence, and sets up as an excuse perils

of the sea.

Of course, our prima facie case is made out by the

libel and the answer as they stand of record. The

facts, as we think they will appear to your Honor, are

that the vessel, at the time of setting sail from Ant-

werp, was laden with a cargo of cement, a very heavy

and compact cargo, and too much cement was placed

in the lower hold. Being naturally a stiff vessel, she

was so stiff as to become unseaworthy, so that when

she got to sea, the action of the rolling threw her back

into a vertical position witli such great force that when

she came off of Cape Horn she opened her decks and

suffered other great damage through straining, and let

large quantities of Avater through the decks and upon

the cargo.
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It will also appeair that previous to arriving off the

Horn, the master found it necessary to shift some of his

cargo from the lower hold up higher in the lower hold

—

he raised it. After remaining off of Cape Horn for

some time in this condition, he finally concluded that

he would come around the other way by Cajie of Good

Hope and via Sydney. Knowing that his decks were

in this condition, and that his vessel w'as very much

damaged and injured at this time, he undertook a voy-

age of several thousand miles across th? ocean, when

within 60 miles of the point where he then w^as a port

where he could have made full repairs.

Our answer to the suggestion that this damage was

due to a peril of the sea, is tw^ofold: In the first place,

that the vessel was unseaworthy, and the damage is

the result of her unseaworthiness. In the second place,

that the damage was largely augmented by the failure

of the master to take proper care in the custody of the

cargo 'by putting into port, which was 60 miles off, and

make his repairs, instead of going two or three thousand

miles to do the same work. 'That will practically be

our case.

Mr. PAGE.—If the Court please, the defense to the

case as outlined by Mr. Frank is, that the damage that

was caused was caused by a peril of the sea. I doubt

if, in all the history of this court, a record has ever

been brought into it showing where a ship has been

subjected to the trials and tribulations which this ship

is shown to have undergone from the time that she

struck the Kiver Platte up to the time almost that she
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roacluHl a port in Australia as a. port of distress. Her

crew were battered to pieces. Her cook was washed

out of Ills galley. Tlie last sauce-pan in the galley

was lost at the same time. 'Two boats were washed

overboard. She experienced terrible weather. The

l)ulwarks were twisted out of shape. The stanchions

that fasitened the deck to the between-deck beams were

broken away so that the great steel beams were raised

up out of their places and out of the ship^

—

Mr. FRANK (Interrupting).—^Tr. Page, you do not

understand that this is the time for an argument, do

you?

Mr. PAOE.—No; I am presenting my defense. The

cement-ways were cracked around the ship, the sails

were carried away, the spanker boom was broken, and

for thirty-six days there was hardly one hour when the

gales were not raging furiously. During all this time

all hands were almost all the time ready to jump to

whatever was to be done, for the purpose of saving the

vessel. The poop sail was spread to prevent the men

being washed away, and in order to make it possible that

these men might go forward, a ladder had to be stretched

from the amidship-house to the mainmast over which

they had to crawl. There were thirty-six days of con-

tinuous gales, at times of hurricane force, and at times

the ship had to lay hove to so as not to have her masts

wrenched out of her. For twenty days previous to

these thirty-six days, she had undergone very severe

weather. As a. result of all this, her decks were

strained, immense quantities of water poured into her
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hold, the cement was saturated with water, thereby

adding a large amount of weight to her. She settled

down so deep in the water that the master on two oc-

casions thought she would founder on them right then

and there 'before morning came along. I think he jet-

tisoned over four hundred tons of cargo, or over four

hundred barrels of cement, I am not absolutely certain

which. He had to shift his cargo for the purpose of

letting the vessel lie a little more easily, and at the

last minute, in order to be relieved from the position

of bucking against the enormous seas that were strik-

ing her, he turned his ship to the eastward and under-

took to make, by the Cape of Good Hope, some port in

Australia. He put in at Sydney, New South Wales,

where it took him forty-three days to make his ship

seaworthy again. The steering gear had been carried

away, sails had been carried away, rigging without end

disappeared, two of his boats w ere washed off the decks,

and, as I said, I doubt whether any record of this court

discloses where such imminent, peril has been brought

to a ship. Only the bravery of the men and their abil-

ity to withstand a diminution of their number—as many

as six or seven at a time being incapacitated—could

bring a ship into safety out of such perils.

As far as the second defense is concerned, I need

only say to your Honor that if it was a mistake on the

part of the captain not to fight on until he reached

the Falkland Island, to which Mr. Frank referred, that

was a mistake he committed in the management of

the ship, and under the Harter Act there could be no
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liaibility for tlint. UiuUn' all the (•ircumstances, I doubt

very iiuuli whether it could be said that he even did

make a mistake.

I offer the dei)ositions of David Milne, Edward Law-

son. James F. Faraday, and Robert Johnston, master,

L'd mate, sailmaker, and carpenter of the ship. The 1st

ntate was not in San Ftancisco. He left the ship in

Australia and consequently we could not get his tes-

timony.

I also offer the testimony of Leopold Haazen, a wit-

ness examined by the libelant in this case, in Antwerp,

ii: reference to the stowage of the ship.

I also offer tlio evidence of 1) ^M'. Abts>, a, witness ex-

amined by the claimant in Antwerp, in reference to the

stowage of the ship. That is our case.

^h". FRANK.—I think under the circumstances, as 1

have to call witnesses to rebut this testimony, both for

their information and the information of the Court, this

testimony should be r.'ad so, as we go along, we will

know exai'tly wliat the case is.

Mr. PAGE.—Before I finish I ask permission to offer

also the log-book of the ship on her voyage, w-hich, it

Avas stipulated, should be used by either sidte in so far as

they might deem it necessary in the course of the trial,

as the evidence of tlie captain. It is referred to in the

deposition of the captain, and by stipulation is contained

in the deposition.

The COURT.—So far as I am concerned, 1 do not de-

sire to have the depositions read. Of course, if counsel



20 C.W.Corsar, Clmnumi, etc., vs. J.D.Spncl-els cC- Bros.Co.

is not able to proceed witliout tL.eir being read, I sup-

]K)se the}- will have to be read. I will read tliem all my-

self again.

:\Ir. PAGE.—The first deposition is that of David

Milne. It reads as follows:

Olr. Page here proceeded witli the reading of the dej)o-

sition of David ^ifilne until a certain point was reached,

when the following occurred.)

Tlie COUET.—:Mr. Page, I did not understand that all

these depositions were to be read. 1 understood counsel

to refer to depositions taken in a foreign country, the

depositions of two v\-itnesses. I have to read all these

depositions myself, and it is simply a waste of time

reading them here. I understood counsel to say it was

necessary he sliouUl hnov/ sometlJng about the contents

of a couple of depositons.

?.rr. P.VGE.—I understood Mr. Frank to mean all the

depositions.

j\rr. FKANK.—Yes, I did.

The COURT.—I think it is really a waste of my time.

^Ir. FRANK.—Very well, your Honor, but I thought

it necessary for the pur])Oso of examination of witnesses

in rebuttal.

The COrET.—If you are familiar with th.e depositions,

yon know how to question the witnesses. I have to read

ihom nil myself, anyhow. T cannot ca^'y them in ray

mind as thev ai'o read to me.
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(Deposition of David Milue.)

Mr. FRANK.—A'ei-y well, your Honor. In the first

place, it is stipulated that all the facilities necessary for

effecting the re]>air of injuries to the "Musselcrag" oc-

casioned by her voyage, could have been had at I'ort

Stanley on the Falkland Islands. Is that right, ^ir.

Page?

Mr. PAGE.—I gave you a written sti])ulatiou, and i

suppose you are reading it.

Mr. FRANK.—Yes, that is it. If you wisli, I will file

it as a port of the record.

Dei^sitions of David Milne, Edward Lawson, JanuKs

I'^araday, and I-obert Jolmston, taken on bdialf of

claimant before George E. Morse, United States Com-

missioner for the Northern District of California, at San

Francisco, on July 10th, 1900.

DAVID MdLNE, called for the claimants, sworn.

Mr. PAGE.—O. State your name, age, residence, and

occupation.

A. My name is David Milne; age, 50; residence, Mon-

trose, Forfarshire, Scotland; occupation, carpenter.

Q. How long have you been with the "Musselcrag"?

A. Two years last March—in the beginning of March.

Q. In what capacity? A. Carpenter.

Q. What was the last voyage she made before this

voyage to San Francisco?

A. Fi-om Liverpool to Sydney, and Sydney to Valpa-

raiso, with coal. Then we vreut down to Iquiqui, and

loaded nitre for Antwerj).
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I Depositiou of David Milne.)

Q. Were you with the .sliip at the time that she dis-

charged in Antwerp? A. No, sir.

Q. You were not?

A. No, sir; but I was nearly four weeks aboard of her

after I cauie up from liome. I went home after we ar-

rived there, and tlien joined her ag"ain.

Q. 'Wlien v/ere the ship's decks calked last before the

voyao^e from Antwerp?

A. The last voyage, do you mean?

Q.. Wihen were they last calked before the present

voyage?

A. In Valparaiso and Iquiqui, the two ports together.

We were there a considerable time discharging and

loading.

Q. Who did the calking there? A. Me, sir.

Q. Yourself? A. Yes, sir.

Q. Is it customary to get calkers there from shore,

or does the carpenter do it? A. No, sir.

Q. The carpenter does it? A. Yes, sir.

Q. To what extent did you calk the decks?

A. I put a thread of oakum into all the seams, all

over, fore and aft.

Q,. After that what was her condition with reference

tO' calking? A. Good.

Q. How long have you been calking ships as part of

your business?

A. I served my time. We do all the calking where I

belong to— llie building of ships, and calking, and every-

thing,
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(Deposition of David Milue.)

Q. How lono- have you been calking?

A. About Ihirty years, nearly; tliat anyway.

(}. Vou say you joined llie slii]) before she left Ant-

werp. Before you left Hie shij*, did you do anything for

the ])nri)os(" of linding oul whclher her decks were all

light? A. Before we left?

Q. Yea.

A. Ves, sir; 1 went down nearly every morning after

the decks were wet down in the morning.

Q. Looking- for what?

A. l'"'or leaks.

Q. To see if any water got through from the Vv'etting

of the decks? A. Yes, sir.

Q. Did 3'ou find any? A. No, sir.

Q. Do you remember, after you got somewhere down

towards Cape Horn, finding there was any leak of any

kind in the deck?

A. There were some weeps in the deck forward.

Q. Where was that about—in the fore hold?

A. Yes, sir; in; the fore hold.

Q. What do you call ''weeps"?

A. Just a drop noAv and again from the seam.

Q. What did you do for that?

A. I calked the seams that I saw were weeping.

Q. Did you do anything else besides the calking?

A. Nio, sir; I went along underneath the deck as far

as I could get, to see if there was any more, but I could

not find any.
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(Deposition of David Milne.)

(}. Wlien you say you calked the seams where there

Avas some weeping, what did you do? What was the

thing you did in order to protect them?

A. I set the seams down and put a thread of oakum

into them, and paid them with pitch.

Q. After you had done that, what was their condi-

tion? A. Good, then.

Q. Is it a usual or an unusual thing on a voyage to

find that some of the seams weep?

A. Yes, sir; it is a very common occurrence.

Q. Is it your business to look after them-—is it the

carpenter's business?

A. Yes, sir; it is my business to look after them.

Q. Before you got to Cape Horn, or in the neighbor-

hood of Oape Horn, what sort of weather did you have?

A. We had very fine weather until we got up near

Cape Horn; not out of the way; a strong breeze; noth-

ing out of the way.

Q. After you got in the neighborhood of Cape Horn,

how was the weather?

A. Xevy bad weather nothing but gales of wind.

(^ And how long did that kind of weather last?

A. I could not say.

(2. A\'as it a matter of a day, or a matter of a month,

or what?
_ A. Each gale, do you mean?

(2- The bad weather.

A. About six weeks; nothing but gales of wind all

the time.



J.D.Sprcchl.s d- Ih-os. Co. is. (\W.Coi\sar, Claimant, dr. 25

(Deposition of David ]\[iliio.)

Q. ^^'ilI^ i(M"('r(MU'(' (o Www beiuft- luird o-alos of wind,

or Avlial ?

A. \'vv\ liaid; as licai'd as cvoi' I experienced.

(|. Did an.vthini;- liai>peu to your ship dni'ini>- these

gales? A. Yes, sir.

(}. What happened?

A. We lost two of our boats,

Q. How did you lose those?

A. They were washed overboard.

Q. Struck by the sea? A. Yes, sir.

Q. Any of your sails carry away?

A. Yes, sir; Ave lost a lot of good sails, too, new.

Q. Was the cement in any way injured in these gales?

A. Yes, sir.

Q. What happened to the cement?

A. When the decks commenced to leak, they opened

out, and you could see the seams nearly, some of them,

not all of them; one here and another there, right along

the decks.

Q. HoAv was the cement along the water-way?

A. Wet.

Q. Was it cracked in any way? Do you remember

whether the cement was cracked near the water-way?

A. On deck?

Q. Yes.

A. It was cracked in the way of the stanchions,

Q. What happened to the bulwarks?

A. The starboard ones were all stove in, and the port

ones also. We had to get them repaired in Sydney.
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^ Deposition of David Milne.)

Q. Where the bulwarks gave way, state whether or

not water could get in.

A. Where the fastenings of the stanchions got

through the plates.

Q. Could water get in there? A. Yes, sir.

Q. After 3'ou arrived in San Franci^ico, and were able

to get down belov/, and the cargo had been discharged,

did you find that anything had hapjjened to any part of

the deck or the deck beams?

A. Yes, sir; a lot of rivets in the stanchions were

gone. I think nine stanchions in the between-decks andj

ten in the lower hold, where the rivets were all gone.

Q. What effect had that on the deck?

A. It would have a little. It must, because it is the

support of the deck.

Q. Would it strengthen the deck, or weaken it?

A. It would weaken the deck, certainly.

Q,. Was anything found with reference to the deck

beams near the foremast, or to the deck itself?

A. Yes, sir; the one before the foremast, the stan-

chion as gone from the between-deck beam, that is, the

stanchion before the fore-mast.

Q. What effect had that?

A. The deck rose up.

Q. It raised the deck, did it? A. Yes, sir.

Q. What effect had all this damage upon the resist-

ance of the deck, so as it affected the seams?

A. The stanchion being gone, that would allow the

deck to warp.
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(Deposition of David ^Filne.)

Q. What would tli<' seams do?

A. Tlioy would o])en.

Q. Was there any time during the voyage wlien your

ship was iio( under sail and making way?

A. Yes, sir; we were liove to nearly all the time off

('iai>e Horn, without any sail on her at all.

Q. Did you round the Horn after all?

A. Did we get round?

Q. Yes.

A. Yes, sir; we could not get round.

Q. WHiat hapened to you? How did you get here?

A. We went round east by Australia, in a fair way.

You can get round that way, but it is a long passage, of

course. '

\

*

Q. Are you expecting to go with your vessel to-mor-

row? A. Yes, sir.

j
Ooss-examination.

Mr. FRANK.—Q. Do you remember what date it was

that you got off the Horn?

A. The last of September or beginning of October.

Q. You said upon your direct examination that you

found the decks weeping, and began calking them. Do

you remember where you were at that time?

A. We Avere not far from the Horn. I don't remem-

ber (exactly. I did not keep no log.

Q. Did you do that more than one time?

A. No, sir.
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•Deposition of David Milne.)

Q. Then tlie entry in the log-book of September 18th,

"Carpenter calkiui;- main deck," is the occasion that yon

refer to? A. I suppose so.

Q. Yon were then in latitude 39.12 and lonj^itude

52.15. Do you know anytliing about that?

A. Yes, sir.

Q. That is the only occasion upon which you calked

the decks upon the passage?

A. No, sir; I was two or three times at them, but

that was only put down in the log once.

Q. You were two or three times at them?

A. Yes, sir.

Q. Before this time that is put down in the lo^-, or

after?

A. It miglit have been after. It might have been a

day or two. I did it as soon as I got a. chance to do it.

I was at it two or three times.

Q. flight it have been before this date, September

18th?

A. No, sir; that was the first time I was at them.

Q. Up to that time you had experienced no bad

weather?

A. Not particularly. We had strong breezes of

wind, but nothing out of the way.

Q. How had the ship acted up to that time—did she

roll heavily?

A. Yes, sir; pretty heavy, but nothing particularly

with the cargo she had in.

Q. Why do 3'ou say ''nothing particularly with the
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(
I)('])()sition of l);ni<l Milne.)

car^o she had in"? Did the iiatui'c of hor cai'j;<) cause

luM- to roll?

A. Vcs, isir. ("I'lneiit is a very bad cargo for a \'e.ssel

to roll witli.

Q. It is a heavy earjio and low down in the ship?

A. No, sir; it was high enough np in the ship.

Q. It was high enough up in the ship?

A. Yes, sir.

Q. Then why did that cause it to roll?

A. I don't knoAv.

Q. Do you mean to say she had no cement in her

lower hold?

A. There was plenty of cement in the lower hold and

plenty in the betweeu-decks.

Q. She was chuck full in the lower hold, was she not?

A. No, sir,

(}. How near full was she?

A. It tapered away down from the foremast, down

forward.

Q. Did she have all she could carry in her lower hold?

A. Yes, sir, -^iiat they likecl to put into her, I suppose.

Q. Could she have carried any more in her lower hold?

A. Oh, yes, she could have carried more.

Q. The first real bad weather that you expierienced

was what you got off the Horn, was it not ?

A. Yes, sir.

Q. During this time that you were off the Horn, did

you go down and examine the deck from beneath?

A. Yes, sir.
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(Deposition of David Milne.)

Q. ^ov>; you say that tlie deck was raised?

A. After the first breeze that we had, I went down—

I

went fore and aft—and a good many of the seams were

weeping then.

Q. After the first breeze? A. Yes, sir.

Q. I istiippose the body of the storm came on after that ?

A. The first breeze was as heavy as what we had after.

Q. How long- after the first breeze struck you was it

that you went down and found the decks weeping?

A. The next day.

Q. Very considerably?

A. Not a great deal then, but they had commenced.

Q. How long did it take them before they opened into

the condition you say they were in?

A. There was about a week that I could not go down

at all. I could not get down. AYhen I went down again,

they were worse.

Q. Then, as you say, s)ome of them were so open that

you could see through them; is that it?

A. Oh, no, you could not see through them but you

could see the seams cracked in the deck. You could see

the pitch cracked in the seams.

Q. When wa.s it that the deck hove up in the center?

A. We had not much time to take notice of it then in

the bad weather. It was after we got out of it that we

noticed it.

Q. After you got out of the bad weather?

A. Yes, eir.
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Q. llow loug was tliat after ycm turuod back?

A. I could not say exactly. It must have been some

time, because we had some heavy weatlier after we did turu

back,, a strong breeze.

Q. You had some heavy Aveatlier betAveen Cape Horn

and Sydney? A. Yes, sir, all the way, nearly.

Q. All the way, nearly? A. Yes, sir,

Q. Decks full of water, I isuppose?

A. Yes, sir, decks full of water.

Q. During that time, you had no opportunity to repair

the decks?

A. No, sir, you could not do nothing.

Q. What was it that you said about the bulwarks being

broken in? A. They were broken off the Horn.

Q. To any very great extent?

A. They were all bent in. There was one plate that

we had to take off in Sydney.

Q. Did that have any tendency to cause the vessel to

leak?

A. The fastening of the stanchions, that is, the sup-

port for the bulwarks, the water went through there.

Q. I presume you had nothing to do with going and

examining the cargo yourself, did you?

A. Yes, sir, I did.

Q. You found it saturated and wet?

A. Yes, 'Sir.

Q. Before you left Cape Horn? A. Yes, sir.

Q. What can you say with reference to the quantity
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of water that was coming down at that time—great or

otherwise? A. There was a good deal going down.

Q. What did you stop at Sydney for?

A. To get repaired.

Q. That is, to repair these damages that you had off

of Cape Horn? A. Yes, sir.

Q. Were they of such a nature that you could not

make the repairs on the voyage?

A. No, sir, you could not do it.

Q. I suppose you became aware of that fact Avhen you

were off Cape Horn? Aj. Yes, sir.

Q. That they were of such a nature that you could

not repair them on the voyage?

A. No, sir, unless you put into' port.

Q. If your decks were in good condition when you left

Antwerp, how is it thati they began weeping before you

reached Oapei Horn?

A. I suppoise coming through the tropics. It is a gen-

eral occurrence with a good many vessels that some of the

seams weep a little, after you get through that very hot

weather.

Q. Had not your vessel strained any before that?

A. No, sir. I

Q. She had not? A. No, sir.

Q. Are you positive of that? A. Yes, sir.

Q. I siuppoise you had nothing to do with the stowing

of the cargo? A. With the stowing of it?

Q. Yes. A. No, sir.
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(}. You know nothing about that? A. No, sir.

Q. Your business is simply that of carpenter?

A. Yeis, sir.

Q. I notice that on Augnst 2d you were engaged in

canning (lic! poop deck? A. Yes, sir.

Q. That was before you reached the tropics, was it

not? A. Yes, sir.

Q. Wliat was the trouble with that?

A. Our floop was puttied before, and all the putty

broke out, and we took what remadned then, set it down,

and puttied it afresh.

Q. When did you first become aware that the deck had

raised in the center? A. After we kept her away.

Q. About how long after?

A. I could not say
;
perhaps a week or a fortnight.

Q. How long did it take you to run from Cape Horn to

Sydney? A. I don't remember.

Q. Y^ou do not know?

A. No, sir, I don't remember now; somewhere about

two months, I think.

Redirect Examination.

Mr. PAGE.—Q. Is there any cargo under the poop

deck?

A. No, sir.

Q. About what month was it that you did the calking

at Iquiqui and Valparaiso?

A. In the latter end of October, November and Decem-

ber. I
i
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Q. How long does calking usually last on board a ves-

sel, when you calk the decks all over?

A. It ought to last two years, anyway.

Q. When you say you calked in Octobei', November and

December, was that on the voyage to Antwerp?

A. No, sir; in Valparaiso and Iquiqui.

Q. Was that just before the voyage that ended at

Antwerp? A. Yes, sir.

Q. When you took the nitre on board? A. Yes, sir.

Q. So that it was in December, 1899? A. 1898.

EDW^AED LAWSON, called for the claimants, sworn.

Mr. PAGE.

—

Q. What is your name, age, residence

and occupation?

A. My name is Edwaird La^vson; age, 40; residence,

London; occupation, sailmaker.

Q. Were you the sailmaker on board the "Musselcrag"

on her voyage from Antwerp to San Francisco?

A. Ye&, isir.

Q. How long have you been going to sea,?

A. Since 1880.

Q. How many times have you been around Cape Horn?

A. Somewhere about twenty times; about that

Q. Was the sail equipment of the "Musselcrag" in

your charge? A. Yes, sir,

Q. What sort of sails had she?

A. First-clasis; the best she could have.

Q. What sort of a voyage had you until you got to-

ward off Oape Horn? A. Before' we got there?
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Q. Yes.

A. Fine weather all the time.

il After you got in the neighborhood of Cape Horn,

\N liat sort of weatlier did you have? A. Very rough.

Q. What was the nature of the weather when you say

it was rough?

A. Blowing very hard; the hardest ever I sa^v d(n\n

tliere.

Q. How long did these gales last? Was it continuous

bad weather, or one spell and then another spell?

A. It. continued all the time after we got down. It

continued for about five or six weeks, or more, sometimes

harder than othei*s.

Q. During this time of hard weather, what was the

effect on your ship with reference to the amount of water

she would take on board, for instance?

A. She took an enormous quantity.

Q. How long at a time would her decks be submerged

with water?

A. For weekist she was half full of water on the decks.

Q. Where did the men stand during these times?

A. The watch on deck was generally on the poop.

Q. Had they precautions there to prevent being washed

aff? i

A. Yes, sir; a heavy weather cloth in the rigging you

eould stand under.

Q. Anything else—life-lines? A. Life-lines.

Q. During this time, how were your sails affected?
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A. On one occasion we blew one topsail away ; a lowei-

topsail; a heavy storm sail, and a few days after that we

blew all the storm sails we had bent away in a very few

minutes.

Q. What did your vessel have to do?

A. We could set no sail. We had no sail to set at the

time, so we were lying under bare poles and pouring oil

through the water-closets.

Q. What was the object of pouring oil out through the

water-closets? A. To smooth the water.

Q. Did it have any effect?

A. Yes, sir, great effect

Q. How was the wind blowing that night ; waiS it blow-

ing haird or not?

A. Blowing very hard, I should say from the north-

west.

Q. How was your ship lying with reference to the

sea?

A. She was right in the trough of it all night.

Q. Had you any control over the vessel? Could you

bring her up at all? A. No, sir.

Q. How often during that voyage off Oape Horn were

you obliged to heave to?

A. We were laying to mostly all the time.

Q. How did that voyage compare, with reference to

bad weather, with reference to yonr previous experience

round the Horn? A. It was a long way the worst.

Q. How did the ship behave in the seas?

A. She behaved pretty good until she took a lot of



'f.D.Sprcclrls tC- Bros. Co. r.s, C.W.Cormr, Claimant, etc. 37

(Deposition of Edward Lawson.)

water in, thou she g'ot heavy, and seemed to be gettinii;

lieavier in the water all the time.

i}. Could .you tell whether she had settled at all?

A. We 1hou<;lit so, at any rate.

Q. Anythinj;- haj^pen to your boats during this time?

A. We lost two boats one night.

Q. How did they go?

A. The sea struck her and took them out.

Q. Anything happen to your bulwarks?

A. Yes, sir, the bulwarks were bent in. on both sides.

Q. How were your stanchions affected along the bul-

warks?

A. They w^ere all loosened. They were all taken out

in Sydney afterward,

Q. Did you get round the Horn after all?

A. No, sir.

Q. What did you do?

A. We had to steer east and make for the Cape of

Good Hope.

Q. In your judgment, during this time, was there any

danger of the ship foundering?

A. Yes, sir, there was one night.

Q. What night was that?*

A. The night that we had the sails blown away.

Q. Do 3'ou expect to go with her on her present voy-

age? A. From here?'

Q. Yes. A. Yes.

Q. From this port? A. Yes, sir.

Mr. FRANK.—No cross-examination.
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JAMES FARADAY, called for the claimants, sworn.

Mr. PAGE.—^Q. \Yhat is your name, age, residence

and occupation?

A. My name is James Faraday; age, 22; I live in Wa-

terford, South of Ireland; occupation, seaman.

Q. Are you at present second mate of the "Mussel-

crag"? A. Yes, sir.

iQ. When did you join the ship?,

A. About twelve months ago the first of July.

Q. Where? A. Antwerp,

Q. You made the voyage from Antwerp to' San Fran-

cisco in her? A. Yes, sir.

Q. Was the vessel loaded when you came on board?

A. No, sir, she was loading.

Q. While she was loading, did you make any exam-

ination of the vessel or her decks, or anything of that

kind? A. I had a look all around.

Q. What condition did you find her in?

A. Yery good condition, as far as my judgnnent went.

Q. What sort of a voyage did you have after you left

Antwerp until you got to the region of Cape Horn?

A. Yery fair until we got down there.

(^ How did the ship behave on that pai't of the voy-

age? A. 'Coming to the Horn?

Q. Yes. A. Yery fair; pretty good.

Q. What sort of weather did you have after you

si ruck that region of the Horn?

A. Awful bad weather.

Q. What was the effect on the ship?
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A. She shipped a lot of water and was laboring about
very heavily. We lost a lot of sails, ropes and other

things.

Q. How long did thati bad weather last?

A. I don't know exactly; about a couple of months;

all the time we were down there.

Q. How much water did you ship?

A. I don't know. We shipped a lot of water. We
were shipping tons of water nearly air the time.

Q. Decks nearly always full all the time?

A. Very near.

Q. Did it affect the ability of the crew to move about

on the vessel's decks?

A. Yes, sir, they could not move around at times

—

for hours at times.

Q. During that time where was the crew?

A. The watch beloAv would sometimes be in the

forecastle. Sometimes all hands would be on the poop

on deck, standing by. They could not get around the

decks until some of the water got off.

Q. Why would both watches be on deck at the same

time?

A. They were not on deck all the time; they would

be on deck shortening sail and getting things straight-

ened up that were washed overboard, ropes overboard,

and lashing gear down, and taking in sail.

Q. What prevented the ordinary watch on deck

from doing those things? Why did you have to have

both watches?
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A. The weather was too bad. It took all hands all

the time to do the work, sometimes. Of course, both

w atclies were not on deck all the time. Nearly every

(iay tuej were at times.

Q. You say sometimes both watches would be on

the poop? A. Yes, sir.

Q, What precautions had to be taken at that time

to prevent accidents to the men?

A. We had life lines stretched all around the deck,

poop and main deck. We had ladders stretched from

the after house that you could walk from the poop to,

and from there along the mainmast, so as to get along

part of the way without going on the deck at all.

Q.. How would you get along these ladders—walk-

ing or crawling?

A. Crawling along the best way we could.

Q. Hanging on to the rungs?

A. Crawling along on top.

ii. Did you have any cover on the poop back of the

masts of any kind?

A. Yes, sir, we had weather cloths up there; canvas

lashed to the rigging.

(2. ^Vhat was the object of those?

A. You would be frozen Avith the cold, if they were

not there, it was so cold, and it would break the seas,

and they would not nearly sweep us away if they struck

them.

Q. To what extent during these two months that
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you speak of, off Cape Horn, was the ship compelled to

lay to? I , I .

A. She was laying- to nearly all the time.

Q, Head to the sea, or in the trough of the sea?

A. The sea was beyond the bow sometimes.

Q. How were your sails affected during this time?

A. Nearly all blown away. Several of them were

blown at different times.

Q. That is, the sail you could carry in that kind of

weather?

A. Yes, sir, everything was blown away at times.

We had had no sail at all whatever.

Q,. At that time, how was your ship lying?

A. Laying to, like. We had canvas stretched in the

mizzen rigging to keep her from falling off into the

trough of the sea altogether.

Q. Were you ever under bare poles?

A. Yes, sir.

Q. What was the reason that you were lying under

bare poles?

A. The wind blew all the sails away. We could not

get a chance. We could not get any sails bent during

those gales.

Q,. When was this—at night or daytime?

A. In both night and day.

Q. At any time was there, in your judgment, any

danger of the ship foundering?

A. Yes, sir, three or four different times I thought

she would founder, the sea was so bad.
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Q. Did yon finally get round the Horn?

A. No, sir, we had to put back in the latter end.

Q. Why did you go back?

A, Because we could not get round.

Q,. Then you made for Australia?

A. Yes, sir.

Q. After you turned to the eastward, was there an

immediate change in the weather, or did the weather

still continue bad for a while?

A. Continued bad for some time, but not so bad as

off the Horn.

Q. Any damage done to your boats?

A. Yes, sir, we lost two boats down there off the

Horn.

Q. How were they carried away?

A. I don't know. They went in the night time. We
did not see them in the morning. I did not see them go

myself. The watch on deck saw them go. They were

completely swept away. There was no trace of them

in the morning.

Q,. How many boats did that leave you?

A. That left us two>.

Q. How were your bulwarks affected, if they were

affected at all?

A, They were twisted, bent.

Q. One side, or both? A. Both sides.

Q. How were the stanchions that hold the bul-

warks?

A. They were started, too. They were not broke.
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Tbe stanchions down below were broken. They were

bust from the beams.

Q. That is the stanchions that hold the deck beams

up? A. Yes, sir.

Q. That you found out in San Francisco?

A. I seen some of them in Sydney, and the rest of

them in San Francisco.

Q. How long have you been going to sea?

A. Six years the middle of this month.

Q. How many times have you been around Cape

Horn? A. Four times before that.

Q. As compared with your former experiences, how

was this w^eather?

A. It was twice asi bad as any time I have been

around there. I never saw such bad weather before.

Q. Are you expecting to return with the ship on her

present voyage? A. Yes, sir.

Cross-examination.

Mr. FRANK.—The ship was pretty stiff, was she

not? A. Pretty fair.

Q. Did she roll very heavily?

A. Yes, sir, she rolled something very bad.

Q. And strained very hard? A. Yes, sir.

Q. She rolled and strained before you got down to

Cape Horn?

A. No, sir, she was all right until we got down

there.
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Q. Did she not roll and strain any before you o;ot

to Cape Horn?

A. Not a great lot, no, sir; she was all right, like

any ordinary ship.

Q. I find an entry in the log on September 29th,

"Find seams in fore deck leaking, put on tar and oil

on seams through straining." Do you remember any-

thing about that?

A. We had several gales, not very hard. Of course,

she rolled and strained several times, but not very bad,

like off the Horn.

O. She rolled and strained sufficient to open her

seams before she got around the Horn?

A. Yes, sir, before she got down there. There was

oil and something else put on her seams.

Q. That came from her straining and rolling?

A. Yes, sir.

Q. Did you go below at all to examine the cargo?

A. When?

Q. During the voyage?

A. Yes, sir, I was down below at the time we were

off the Horn.

Q. What did you find in reference to the water com-

ing through? Was it coming through in large quan-

tities?

A. Yes, sir, I found the decks very damp and wet.

I found water in a boat that was down there.

Q. What you call a punt?

A. Yes, sir, when we were down off the Horn.



J.D.Sprechls <(• Bros. Co. r.s. C.W.Corsar, riaiiiidiil, ctr. 45

(Deposition of James Farnday.)

Q. Did yoTi find considerable water in that boat?

A. There was some in it, not a j^reat lot.

Q. Enoujjh to attract attention?

A. Yes, sir, the decks were wet, and the top of the

caroo of cement was damp.

Q. Was the carg"o wet enou.2:h to cause the vessel

to sink deep in the water?

A. Yes, sir, I should think it was.

Q. What did you g"o down there for? Yon said you

went down to take out carsio? A. Yes, sir.

Q. What did you do that for?

A. To lighten the vessel up.

Q. What did you do that for?

A. Because her decks were open at that time, and

she was taking- a lot of water and was getting down.

There was water in the boat.

Q. By "getting down," do you mean that the ship

was settling down deeper into the water?

A. Yes, sir.

Q. On account of the large quantities of water she

was taking in? A. Yes, sir.

Q,. Did you go down to take out cargo?

A. I went down to have a look laround, to see how

things were down there.

Q. Before you got to the Horn, you went down and

shifted the cargo, did you not?

A. Yes, sir, the cargo was shifted once. Some cases

were shifted from the fore hold up into the between-

decks.
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Q. How far were you down when you did that?

Mr. PAGE.—Down where?

Mr. FKANK.—Down towards the Horn.

A. When we shifted the cases?

Q. When you shifted the cargo.

A. How far were we down?

Q,. How far south were you? How many days out

were you? A. I don't know.

Q. Some time before you got to the Horn?

A. Yes, sir, that is the time we shifted the cases of

bottles, to make clear way for the cement.

Q. That is, you took the cement out of the lower

hold and brought it up between decks?

A. No, sir, we took the cement out of the lower hold

and threw it overboard.

Q. Before that, you shifted the cargo, before you

got to the Horn?

A. No, sir, we did not shift any cement until we got

to the Horn.

Q. Are you sure of that?

A. I am not right sure.

Q. You are not sure of it? A. No, sir.

Q. I find an entry here on September 18th, "Hands

securing cargo loose fore and bet'ween-decks." Do

you remember that?

A. Yes, sir; there were cases of bottles that we

lashed down there. I don't remember the date.
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Q. What Avas the matter witli them—how did they

get loose?

A. T don't know exactly about loose. We lashed

rhem to the stanchions. We secured them better than

they were.

Q. I presume the seas off Cape Horn were not con-

tinuous? You would have a storm, and then it would

calm down, and afterwards another one would come

up, I suppose?

A. They were like that for a. good space, most of the

time.

Mr. PAGE.—Q. Like what?

A. It would be stormy for a long- time. We had

one fine day down there, that is all, the day we got the

cargo overboard.

Mr. FRANK.—Q. You had other days that were not

so severe?

A. They were not quite so bad, but they were bad

enough; very bad. Tliere were sometimes, a few hours

at ai time when it was not so bad.

Q. I find here an entry on October 12th, "Hands em-

ployed shifting cargo from fore part of fore hold, and

raising part into between decks, and shifting cement

further aft and higher in the ship to ease the pitching

and straining." Do you remember that?

A. Yes, sir, I remember that, but I don't remember

the date.

Q. That was not bottles, was it? You did at that
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time raise tlie cement higlier in the ship in order to

ease her pitching and straining?

A. Yes, sir, we shifted some aft in barrels at one

time.

Q. And you also raised it higher in the ship?

A. Yes, sir, a tier higher.

Q.. Did that ease the vessel any?

A. Yes, sir, I should think it did.

Q. She did not strain so hard after that?

A. Oh, she strained hard enough.

Q. It preA^ented her straining as hard as she had

been before?

A. It miay have had a little effect on her, that is,

for one tier. I cannot say how many tiers up we raised

it. We may have raised it several tiers.

Q. What do you mean by ''One tier"?

A. One height of barrels.

Q. You don't know how many tiers yon actually did

raise it? A. No, sir.

Q. The object of raising it was to ease her on her

straining? A. Yes, sir.

Q. I suppose you raised it as much as you could un-

der the circumstances?

A. Yes, sir, I think we did. I don't think we could

have raised it lany more.

Redirect Examination.

Mr. PAGE.—^Q,. Do you remember at that time

whether any cement was brought up from the lower
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liold at all into the between-decks? Do you remember

whether it was or not?

A. There was none brought up and shifted from the

lower hold to tlie between-decks. I saw none. There

was none done on my watch on deck.

Q. What was brono^ht up from the lower hold?

A. Some cases of bottles were brought up from the

fore lower hold and left in the between-decks.

Q. During any of this bad weather, were any of you

laid up sick?

A. Yes, sir, I was laid up myself some time.

Q. What from?

A. A spar fell on me. The spanker boom carried

awa,y and struck me.

Q. Anybody else hurt?

A. Yes, sir, there was! another man hurt at the

time. He was hurt while shifting the ventilator.

There were several others laid up at the time. Some-

times there were five or six laid up.

Q. At the same time? A. Yes, sir.

Q. From what?

A. Some got hurt around the decks. Some men

got struck with seas, and were washed around the

decks.

Eecross-examination.

Mr. FRANK.—Q. How far were you off of Cape

Horn during the time of this storm?

A. We were not very far off, because we sighted the
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land several times. We sighted Staten Island and

Diego Eamirez.

Q. On October 26th, I notice lan entry in the log.

among other things, "Weather bright and clear at noon,

land in sight. Staten Island, after 31 days. Fonnd

cnrgo saturated with water through the excessive

straining of the ship and decks." I Avill go back a little

further and read: "Laboring, straining badly. Deck

still flooded. Sea went down about midnight. In the

morning took fore and aft hatches off." Then comes

that about finding the cargo saturated, and so forth.

Do you remember that occasion?

A. What occasion?

Q. When you took off the hatches, and that the

weather was bright and clear at noon, and you found

the cargo saturated with water, and you sighted Staten

Island, on October 26th?

A. I think that must have been the day we went

down and took the cargo and threw it overboard.

Q. That is the day before you went down, accord-

ing to the entry here.

A. I was not down that day myself.

Q. That was about the time you turned about and

made for Sydney^ was it not?

A. Yes, sir, that is before we made for Sydney.

Q. About the day before? A. No, sir.

Q. How long before you came about?

A. Some time after that. I don't know when it was.
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Q. That was about five or six days before you started

for Sydney?

A. Yes, sir, it may have been that. I know it was

some time.

Q. On October 30th, I notice another entry: "West-

erly gale, heavy seas at times, rolling and straining

heavy, flooding the decks. High land in sight to north-

ward." Do you know what land that was?

A. No, sir.

Q. It must have been about Cape Horn, must it not?

A. The land off Oape Horn or Stateu Island.

Q. You had not made any headway one way or the

other? A. No, sir; we were drifting.

Q. November 4th I notice an entry, "Decided to run

east by Oape of Good Hope." Do you know if that was

the time that you decided, to turn about?

A. I don't remember the date. I remember the day,

though.

ROBEiKT JOHNSTON, called for the claimants,

sworn.

Mr. PAGE.—^Q. What is your name, age, residence,

and occupation?

A. My name is Robert Johnston; age, 47; residence,

Aberdeen; occupation, master mariner.

Q. What is your present occupation—of what ship

are you the master?

A. Master of the bark "Musselcrag."

Q. How long have you been a master?
__
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A. For 20 3^ears.

Q. In command of large ships all the time?

A. Yes, sir.

Q. Wben did yon join the "Musselcrag"?

A. In Antwerp, a-bont twelve months ago.

Q. Previous to her starting on the voyage for San

I'>anclsco'? A. Yes, sir.

Q. Which has jnst been terminated?

*'
. Yes, sir.

Q. Before leaving Antwerp on this voyage, Avhat Avas

done towards preparing the ship; what did you do, in

the first place?

A. I looked all over the ship, and satisfied myself

that everything was in order; fouud everything in very

g^ood order.

O. What is the ship's registered tonnage?

A. 1871'.

Q. What is her carrying capacity?

A. About 3,364 tons we have in now.

Q. Of wheat? A. Yes, sir.

Q. Any lumber besides that?

A. Yes, sir; there is a good deal of lumber there;

lumber for the lining.

Q. Have you any idea how many tons that would be?

A. About 25 tons, I suppose.

Q. What was done with reference to preparing the

ship before she left Antwerp?

A. The ship was all thoroughly cleaned out, her lim-

bers lifted, scantling' taken down.
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Q. ITer ceiling? A. Yes, sir.

Q. Sparring^? A, Yes, sir.

Q. Where does tliat come?

A. The sparring- runs along between the frames of

(he ship, fore and aft, and also up and down the betweeu-

deeks.

Q. What was done tlien?

A. The ship was thoroughly cleaned and painted in-

side.

Q. Painted outside? A. Yes, sir.

Q. Where was she Y\'hcn all this ^\as being done?

A. At Anwerp, in the drydock.

Q. Do you know hoAV old that ship is?

A. About four years now.

Q. How loug were you by the ship while the cargo

Avas being taken aboard? A. About a month.

Q. In stowing the cargo, was any precaution—and if

:-n, Avhat precaution—taken for the purpose of making

an allowance for a heavy, deadweight cargo?

A. Y^es, sir; the cargo was raised from the sixth

tier, up.

Q. Will you explain what the difference is between

ral^sing a cargo in the hold, as you say, and not raising

it?

A. If we did not raise it. the barrels would be stowed?

bilage and cuntling. When you raise the cargo, you put

inch pieces of board over the sixth tier, which would

rjiise the next tier, and so on.
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Q. That is, when you begin raising at the sixtli tier,

do you lay the same scantling between each successive

tier? A. Yes, sir.

(>. Up to the beams? A. Yes, sir.

Q. What effect would tliat have in diminishing the

occupied space in the hold?

A. I should say by nearly a barrel when it got to the

between-decks.

Q. That is, the diameter of a barrel?

A. Yes, sir.

Q. Ordinarily, in stowing cargoes at Antwerp, where

is this raising begun? A. At the eighth tier.

(> In the ease of your ship, why did you begin at the

sixth tier?

A. I think the owners wished to keep the ship as

lively as possible. The ship was naturally a beamy ship

and a stiff ship.

Q. ^^'hat do you mean by a "beamy" ship?

A. A large beam.

Q. Was tlie lower hold full?

A. There was room for another cask between the

beams. The ends of her were empty.

Q. Were the between-decks full up to the beams?

A. There was room for another tier.

(};. H,ow miicli did you lia,ve in t!ie lower hold in

weight? A. Ab<mt 2,350.

Q. ITow much did vou liave iu the between-decks?
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A. Wo had 928 tous in tlio betweon-decivs, as near as

I could guess.

Q'. Under wliose supiM-inlondonc-o was tlio caryiu

loaded? A. Under mine.

Q:. In your jud!j;nient as a sliip master, was that

carg-o properly stowed? A. Yes, sir.

Q. Vv'ith reference to the ship's carrying capacity,

Avas tlie cargo a small cargo, or a large cargo, or a suit-

able cargo, or what?

A. A suitable cargo. The ship was loaded to lier

marks.

Q. \Vhen you say she was loaded toi her "marks,''

what do you mean? A. Light water draught.

Q. At the time that the ship was loaded, Avhere v.-as

she laying? A. In the Scheldt, fresh Abater.

Q. The effect of leaving the fresli water and going

into the salt water would be what on raising or lower-

ing those marks?

A. It w^ould raise it six inches.

Q. She would be lying six inches out of the water

after leaAang the fresh water, tlian she was at that time?

A. Yes, sir, six inclies more freeboard.

Q. In your judgment, w'hat was the condition of the

vessel then with refereuec to seaworthiness?

A. Good condition; excellent condition.

Q. Do you remember what day you started from

Antwerp on your voyage? A. Tlie lOtli of July.

Q. 1898? A. 1899.
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Q. Up to the time tliat you got near tlio Horn, what

kind of weatlier had you, as a rule?

A. Fair weatlier. ^Vhen we got down towards the

rjatte, we had' the usual pretty heavy seas, but the

weather was not excessive until we got to the Horn.

(J. Tp to the time that you got to the Horn, how

had the ship behaved? A. Behaved well.

(}. Is this ship a ship that carries sail equipment

easily? A. Yes, sir, she is light sparred.

(^ At the time that you got as far as the Horn,

Avhat evidence had the ship given, if any, of being too

stiff, or being too cranky?

Q. You had very bad weather, did you not, after

that? A. Very bad.

Q. Taking your experience in your previous voyages,

how did tlie weather compare during this voyage with

the weather that you have seen on other occasions?

A. I never had seen such heavy weather off Cape Horn.

Q. Where is the first mate now? Isi he still by the

ship? I

A. No, sir, the first mate left in Sydney, N'ew South

Wales.

Q. Wlio kept the ship's log? A. The first mate.

(}. Had you anything to do with it yourself?

A. Yes, sir, under my super\'ision.

(}. To what extent were the entries that he made your

entries, or entries that you supervised?
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Aj. We always discussed the eutries to be made iu tlio

log.

Q. Each day? A. Yes, sir, each day,

Q. State whether or not you exainiued the log- an he

made the entries?

A. I got the log for my examination genei-ally e\ei'y

second day; never less.

Q. Did you sign the log yourself? A. Yes, sir.

Q. Where the log is signed on successive days, when

was the signature made?

A. That would be the day he presented it—that is,

each successive day.

Q. Now, will you be good enough to give a history of

the voyage, beginning at the time that the first bad weather

showed itself. Begiui far back enough to be able to give

the whole history of the voyage, using the log as much

as you can.

A. On September 17th there is the following entry in

the log-book : ''Fresh breezes, with head sea. Ship under

topsails and mainsail. 4 P. M., more moderate"

—

Mr. FRANK.—I do not know that you can introduce

the log in that way.

Mr. PAGE.—Q. Look it over, Captain, and tell what

happened upon that day, that is, of interest.

A. We had heavy seas and heavy squalls. The ship

was rolling heavily.
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Mr. FRANK.—I lliiuk I prefer that you read the log,

Captain. Go back and read it.

(It is stipulated that the log may be introduced in evi-

dence, and read by either of the parties. The log is

marked ^'Exhibit A.")

Mr. PAGE.—Q. The entries as they apppar in that

lf>& you say, were the true entries of the facts as they

occurred at the time? A. Yes, sir.

Q. How long did the bad weather continue? When

did it begin?

A. We had 30 days of it off Cape Horn.

Q. When did it begin?

A. About the 25th of September, 1899, Ave commenced

to have bad weather. We rounded St. John's light on the

27th. The bad weather continued until the 4th of No-

vember, when we squared away and run to the eastward.

Q. Vv^hy did you run to the eastward?

A. The ship seenied to becoming more laborsome, and

the bad weather continuing, we thought we had damaged

ourselves stifBciently, and so run to the eastward to save

further damage.

Q. Had you the object in view of seeking a. port?

A. Nio> sir.

Q. After the first bad weather, did you make any in-

vestigation tO' find out whether any harm had been done

to the ship, or whether she was leaking, or anything of

that kind?
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A. Yes, sir. ^^'e always kept the pumps souuded, and

made a carefiU examination around the decks.

(^ Did you lift the hatches?

A. Yes, sir, we lifted the hatches at the very first

opportunity.

Q. Do you remember when that was?

A. The 29th of September.

Q. What did you find then?

A. We found some of the seajus weeping in the fore

pai-t of the deck.

Q. Had you then had any bad weather?

A. I'es, sir; the decks were not weeping to any gTeat

extent.

Q. Is that the time that the carpenter spoke of, when

he made some repairs to the seams?

A. Y''es, sir, the carpenter attended to the seams. We
piut tar and oil on the decks, which helped them a little.

Q. What wasi the nature of the damage that occurred

duringj the time that you were off Cape Horn? State

from your recollection now what happened to the ship.

A. We lost a spanker boom; smashed the wheel and

steering gear boxes; lost two boats, three topsails, two

mizzen staysails; twisted the bulwarks on both sides;

started the bulwark stanchions on both sides, cracking

the cement around them. We also lost a considerable

amount of running gear, blocks, etc. All the galley fur-

nishingsi were washed completely out of the galley, and

the cement in the galley flooring was disturbed and broken.

I think that is the principal damage.
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Q. Wliat effect liad it on tlie decks themselves?

A. Tlie decks were strained, of course.

Q. When you say the decks were strained, what effect

had that on the seams?

A. That opened the seams.

Q. Do you know whether any water got into the ship

by reason of the cracking of the cement near the water-

ways and the fastenings of the stanchions loosening?

A. Yes, sir, you could trace the water down the ship's

sides now. Captain Metcalf saw that when he was on

the ship at the dock here.

Q. This water that went down through the dei-ks and

through the various holes that were made by reason of

the injuries that the ship suffered, where did that bring

up—in the bilge, or where?

A. Xo', sir, it was absorbed by tlie ceitieut.

Q. At any time was there any great quantity of water

in the bilges?

A. Xo, sir, never more than two inches in the well.

Q. Would the puiups suck at that?

A. No', sir, the pumps would not fetch at that.

Q. What effect had the absorption of the water by the

cement on the weighted cargo that 3'ou were carrying?

A. I should say considerabla

Q. State how continuous these 36 days of gale were?

A. It was continuous bad weathei*; blowing almost

with hurricane force at frcKpient inten'als.
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Q. Was your ship iiuilviug- way dui-inj;- the i'mw, or lay-

ing to?

A. She would head reach a little at times, aud theu

we had to heave her to again.

Q. What was the condition of the decks during these

36 days or so of the storius, with reference to the amount

of water they were caiTying?

A. They were getting worse. The more the ship

strained, the more the decks strained.

Q. I mean with reference to the amount of water that

the decks were carrying.

A. They ^\ere completely flooded.

Q. Would they be relieved at times, or would the flood-

ing be continuous?

A. Almost a continuous flooding.

Q. Where would your crew be during these times?

A. The watch on deck always aft on the i)oop. That

was the only safe place for them.

Q. Was the single watch sufficient always to do the

work?

A. No sir, we had to have all hands out every now and

again.

Q. For what purpose?

A. Getting the ship round and making and taking sail,

to keep her steady in the sea way, as the ^ind increased

or lulled.

Q. What precautions if any, were taken for the pur-

pose of preventing accidents to the men?
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A. We had life linas stretcliecl fore and aft the decks

and acroiss the poop, weather cloths.

Ql, Dad you hear the) mate say something about a lad-

der?

A. I had a ladder stretched from the amidship-housc

to the mainmast.

Q. For what purpose was that stretched?

A. To enable them to get fore and aft without going

on the deck.

Q. Was that to prevent their being washed away?

A. To prevent their being washed away.

Q. How many of the men were hurt during these 36

days?

A. Four or five of them were down at a time, some-

times, all through accidents and injuries.

Q. When you say that you had four or five of them

down, what did you mean?

A. Incapacitated; oft' duty. Not through liquor.

Q. How did the fresh water hold out?

A. The fresh water held out very well. At times

we had a great difficulty in getting it up fromi below.

Q. How about food, and tea, and things of that kind?

A. We had to do without tea and coffee frequently.

Q. Why? A. Because we could not cook it.

Q. During this time, in your judgment, were there

any occasions when there was any danger to your ship?

A. Yes, sir, I thought on one or two occasions that

she would! in all probability go away with us before

morning.
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Q. Go away with you in m lia( direction?

A. Down.

Q. After liaving j^^one to the ea^t wliere did yon

bring up next? A. Sydney, New South Wales.

Q. What did yon do there?

A. Repaired the damages.

Q. Vv'hy did you go into Sydney, New South ^Yales?

A. I should have been short of provisions if I had

gone further and taken much longer time. I lost some

provisions during the bad Aveather, as stated in the log,

Q. You ])ut in there as a port of distress?

A. As a port of distress. Our steering gear carried

away just, after we passed through Bass Straits.

(]. Where is that?

A. Tliat is between Van Diemen's Land and Victoria.

O. What caused it to carry away?

A. Heavy weather.

'Q. At what time?

A. It had evidently been carried away off the Horn,

although we did not know it. We brought her to the

wind one night, expecting a shift from the northwest.

There was a nasty sea running, and the steering gear

carried away.

Q. Wliat made yon then think that the steering gear

had previously been v\'eake'ned off Cape Horn?

A. We could see that. One-half of the pin had been

broken previoush'.

Q. You had not been aware of that fact until then?

A. No, sir.
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Q. How long were yon at Sydney?

A. Forty-three days.

Q. Engag-ed in what during that time?

A. Making repairs.

Q. Did you find at Sydney anything else that was to

be repaired, excepting what you haA^e already given us

as the damages?

A. I found that she had raised her beams alongside

the foremast, and parted the stanchions from the be-

tween-deck beams.

Q. What was the nature of the repairs that you

made at Siydney?

A. These beams were set back to their original posi-

tion; the stanchions re-fastened and tlie decks called;

the stanchions and the water-vrays re-fastened, and the

bulwarks set back into their places; new boats, and

two lower topsails, and two mizzeu staysails; tlie steer-

ing gear was also repaired, and the wheel and the decks

were calked fore and aft. The cement in the galley

that was broke out was replaced. The stove was re-

paired, and other general repairs made.

Q. Were these repairs that were made in Sydney, all

incident to the weather that you had had at Oapei Horn?

A. Yes, sir.

Q.. At that time the cargo was not broken out, as I

understand?

A. No, sir, it was a little disturbed, to get at the

bottom of the stanchions in the lower hold.
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Q. Wild) you arrived at San Francisco, what further

damajj^e did .vou discover had been oausetl there?

A. We found nine stauchiims in the between-decks

loOvSe at the head, and ten in the lower hold.

Q. What effect did that injury, at the time that it

happened, have upon the stability of your decks?

A. It would leave the decks free to move. There is

no doubt, their being carried away, increased the open-

ing of the seams.

Q. Wias there any other damage that you have not

mentio'ned now that you discovered in San Francisco?

A. Nio, sir.

Q. Can you now recollect about what the cost in

Sydney was of youi' repairs?

A. One thousand seven hundred pounds.

Q. Was your stay in Sydney prolonged beyond the

time that it was necessary to make these repairs?

A. Not beyond the contractor's time?

Mr. FRANK.—What is the object of this?

Mr. PAGE.—That we did not dilly-dally on the

voyage.

Q. Your stay there was not prolonged beyond what

was necessary for the repairs? A. No, sir.

Q. What is the total length of that entire voyage,

from Antwerp to San Francisco?

A. Three hundred and thirteen days.

Q. Nearly eleven months? A. Yes, sir.
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!Q. And the usual voyage, taking one with another,

is what?

A. One hundred and forty, I presume; that would be

about it.

Q:, About one hundred and forty days?

A. Yes, sir.

Q. To go back to the serious times around Cape

Horn: What effect, so far as you then knew, did the

amount of water that was reaching the cement have

upon the ship herself, Avith reference to lifting or set-

tling her in the water?

A. The ship appeared to labor more heavily than she

had done, and I thought that she must be settling a

little.

Q. Thereupon what did you conceive it proper to do?

A. I jettisoned some of the cargo, after consulting

with the' officers and petty officers.

Q. About how much did you jettison?

A. From four hundred and forty to four hundred and'

fifty barrels of cement. I could not be exactly sure of

the number. The second mate tallied them, but he is

not quite sure.

Q. During that period of time, was your cook in-

jured?

A. Yes, sir, the cook was laid up for a while.

Q. How was he injured?

A. 'Washed out of the galley with the furnishings.

Q„ Did he take the stove with him?



J.D.Spreckels <& Bros. Co. vs. G.W.Corsar, Claimant, etc. 67

(Deposition of Robert Johnston.)

A. No, sir, that was^ the only thiu<>- that remained.

He cooked in oil tins from the Horu to Sydney.

Q. Why was that?

A. All the utensils were gone

Q. Have you any idea about how many of your creW'

were incapacitated at different times during these 36

days of hard weather?

A. From two to four, and sometimes five of them

were laid up.

Q. At a: time? A. Yes, sir.

Q. Taking the whole crew throug-h, have you any

idea about how many of them did, at one time or an-

other, have to lay up?

A. I should say six or seven. They are all logg'ed.

Q. Was your second mate among'st them?

A. My second mate was among'St them.

Q. And any of the other officers?

A. No, sii', I think not.

Q. How many mates do you carry?

A. Three. Two certificated officers.

Q. You are expecting to go to sea to-morrow. Cap-

tain? A. Yes, sir, as soon as possible.

Oross-examination.

Mr. FRA.NK.—Q. When you jettisoned that cargo,

did you take out the most wet cement?

A. We took the cement from immediately under-

neath the hatch. We had not much option—that which

was handiest. •;;;' jj'^i [^Pj
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Q. Did you notice wlietlier it was damaged?

A. Oil, yes, it was wet.

Q. On your way from Cape Horn to Sydney, I pre-

sume you had your declvS more or less covered with

water?

A. Yes, sir, we had an exceptionally heavy passage

alone.

Q. Did: you examine on that trip to see whether

water was coming through into your ship, or were you

satisfied that it was coming in?

A. No, sir; we examined her closely. She did not

appear to be making as much water through the decks

as she had been.

Q. Still, she was making considerable?

A. A little; not much. We were running before it.

Q. Her decks were open?

A. Her decks were open, but the ship was not labor-

ing so much. She was running easy.

Q. I notice considerable entries of her laboring

A. Yes, sir, but not so much as she was off the Horn.

Q. How much she was taking, you do not know?

A. No, sir.

Q. This cracked condition of the cement, what would

that indicate to you with reference to the working of

the sides of the vessel?

A. It indicated, in all probability, that the stan-

chions were started; that there had been a movement.

Q. You noticed that while you were off the Horn,

did you not? A. Yes, sir.
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Q. I suppose the question of whether a. vessel is

loaded down to her marks or not has nothing* in itself

to do with her stiffness or otherwise? That depends

n])()ii the nature of lier cargo, and the manner in wliich

she is stowed, does it not? A. Quite so.

Q. A vessel may not be laden down to her marks by

considerable degree, and yet be a very stiff ship?

A. Yes, sir.

Q. Was the "Musselcrag^' a vessel of deep hold?

A. Pretty fair depth of hold.

Q. What is the depth of her lower hold?

A. I could not tell you exactly that.

Q. You do not know?

A. No, sir, not without reference to the register.

Q. Do' you know the depth of her between-decks?

A. Xo, sir; I should say eight feet. Eight or nine

feet, I suppose, the between-decks are.

Q. Do' you know her draught?

A. Yes, sir, her draught of water.

Q. What was her draught upon this occasion?

A, 21 forward, and 21.9 aft, when we arrived in

Sydney.

Q. Do you know what her freeboard was?

A. Two inches free of her center bar.

Q. That would give her how much freeboard?

A. 5.3, I should say.

Q. How high was her bulwarks?

A. That has nothing- to do with her freeboard.
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Q. That would give her about 27 or 2'8 feet depth of

hold? A. Yes, sir.

Q. Did you have much of this cement in the between-

decks?

A. About 928 tons of cargo in the between-decks. I

tliiuk there were about 102 of general cargo altogether.

Q. I believe 3'ou testified you had 2,350 in her lower

hold? A. About that.

Q. Is the ship naturally a stiff ship, do you know?

A. Yes, sir, I should say she was naturally a stiff

ship.

Q. Unusually so?

A. No, sir, not unusually so; not for a ship of her

class and construction, up-to-date vessel.

Q. Do you know where you were, by consulting your

log, on the 17th day fo September?

A. 39.34 sonth; 52.01 west.

Q. On, November 4th where were you?

A. 56.34 south; 60.34 west.

Q. About how far is that from Staten Island?

A. South of Staten Island; not very far.

Q:. About how far? Within sight of the Island, is

it not? A. It is not far from the Island.

Q. It is not far from Staten Island?

A. No, sir.

Q. It was about GO miles from Staten Island at that

time when you turned about? A. Yes, sir.

Q. Why did you have all these repairs made in Syd-

ney, when you say you only went in there for provisions?
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A. I wont in tliero for provisions and repairs. I

w(Mit in in distress.

Q. When yon said, in answer to yonr direct inter-

rogatory, tliat yon went in for provisions, yon did not

mean to say that was the only reason?

A. No, sir; I would have to go in to attend to luy

steerinp; cear. That would have put me into Sydney.

Q. Is that all?

A. No, sir, I went in for general repairs.

Q. Yon conceived tliat it was necessary to have your

ship repaired before you went further on j'onr voyage?

A. Yes, sir.

Q. Why was that?

A. I did not know what sort of weather I might en^

counter coming across the Pacific.

Q. Did you expect to encounter worse weather com-

ing across tlie Pacific than you encountered running

into Sydney? A. I might have done.

Q,. It was not reasonably to be expected?

A. It was not unreasonable to expect it.

Q. Ordinarily you would not have expected any

worse weather than you had?

A. No, sir, not ordinarily.

Q. Still, you thought it was necessary to repair?

A. Yes, sir.

Q. What did you do to your decks at Sydney?

A. Had the beams put back into their place, and the

decks calked.
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Q. Any other repairs?

A. I mentioned the repairs in Sydney,

Q. Have you mentioned them all?

A. Most of them. All the particular repairs.

Q. At Antwerp was the vessel laden under the super-

intendence of a stevedore? A. Yes, sir.

Q. Who was the stevedore?

A. I could not tell you his name; I do not remember

it.

Q. You do not remember it? A. No, sir.

Q. Do you know the name of the firm?

A. August Bulcke & Go's, stevedores.

Q. Who were they? What were they to the ship?

A. They are the agents for Messrs. Spreckels.

Q. Did they attend to the loading of the ship?

A. Theii' stevedore was the man who stowed the

ship.

Q. How do you know they are the agents of

Spreckels?

A. They are the shippers for Spreckels.

Q. Have you any information upon that subject, or

are you only assuming it? You have noi direct informa-

tion, have you? A. Xo, sir, not upon that point.

Redirect Examination.

;Mr. PAGE.—Q. After beginning to make your east-

erly course, were you in a condition to be able to do

anything towards improving your decks?

A. No, sir, not as I had anticipated. I anticipated
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we would have better weather as we run along, and

that I would be enabled to do something to the decks;

but we had exceptionally severe weather for that time

of the year; the hardest weather that ever I experienced

running- down east to Australia, and I have run down

there for the last twenty years or twenty-five years.

Q. AYhat is the proportion of wheat that you are

carrying now in your lower hold and that of your be-

tween-decks?

Mr. FRANK.—I object to the question as immaterial.

A. We have no between-decks in the ship now.

INfr. PAGE.—^Q. Were the stevedores at Antwerp

employed by you? A. Yes, sir.

Q. And who selected them?

A. They were selected at the suggestion of the

charterer's agent.

Q. Who were the ship's charterers?

A. McFarland and McCrindle.

Q. Under the usual provisions of the charter-party?

A. Under the usual provisionsi of the charter-party.

Q. They selected these people, and you accepted

them as being proper people? A. Yes, sir.

Q. But the stowage was done under your superin^

tendence? A. Yes, sir,

Q. Also provided by the charter-party?

A. Yes, sir.

[Endorsed]: Filed Jul. 18, 1900. Geo. E. Morse,

Clerk. By John Fouga, Deputy Clerk.
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Deposition of ALPHONSE DAVID MARIE ABTS,

taken on behalf of the claimant, on commission, before

Geo. F. Lincoln, Consul-General Commissioner, at

Antwerp, Belgium, on July 24, 1902.

Direct Interrogatories.

1. Please state your name, age, residence and occu-

pation.

A. Alphonse Abts; age, 52; Antwerp; stevedore.

2. If you say in answer to the foregoing interroga-

tory that you are a stevedore, state how long you have

been in such business and at what city, and the name

of your firm, if you have a firm.

A. Have been a stevedore since 1870 at Antwerp.

My present firm name is Abts & Co.

3. Please state whether yoiir experience as a steve-

dore has included the loading of ships for California.

If yea, for how long a time?

A. Yes, since 1898.

4. Do you remember having had the loading of the

British Ship "Musselcrag" at Antwei'p about June or

July, 1899? A. Yes.

5. If yea, please state what class of cargo she was

loaded.

A. Cement and general cargo—not much general

cargo.

6. What knowledge had you of the method in which

she was loaded, that is, as to the character and quan-

tity of cargo which was placed in different parts of the

vessel? A. I do not know.
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7. Was such loadinj; done under the jjeneral super-

intendence of anv person; if so, under wiiose superin-

tendence was it done?

A. Under that of the captain and chief officer.

8. Did you personally have anything- to do with the

loading or supervision of the loading of the "Mussel-

crag"?

A. I did not personally direct the detail of the work

but looked after the stowage, blocking up the cargo

and dunnaging.

9. If you know the way in which the ship was loaded,

please state whether or not in your opinion she was

properly loaded for the voyage from Antwerp to Cali-

fornia.

A. As far as I can recollect after three years I think

this ship was properly loaded and in the usual condi-

tions.

10. In your opinion, as she was loaded, was the ship

seaworthy or unseaworthy?

A. In my opinion, yes.

Cross-interrogatories,

1. If, in your answer to the sixth interrogatory, you

shall state that you know the method in which said

vessel was loaded, as relates to the character and quan-

tity of cargo which was placed in the different parts of

the vessel, give the number of tons of cargo, and kind

of cargo that was stowed in the lower hold of said ves-
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sel, and with which she departed upon her voyage from

Antwerp to San Francisco, in July, 1899.

A. I do not know.

2. Give the number of tons of cargo, and the nature

of the cargo that was stowed in the between-decks of

said vessel, and with which she departed upon her voy-

age from Antwerp to the port of San Francisco in the

month of July, 1899?

A. It is impossible to say.

3. State whether or not you have any stowage plan

of said vessel showing the number of tons of cargo

placed in the lower hold, and the number of tons of

cargo placed in the between-decks, and their position.

If you have such stowage plan, produce the same and

have it attached to this deposition, and marked Ex-

hibit "A."

A. I have no plan, but a copy of a plan was communi-

cated to me four or five weeks ago by Messrs. Auguste

Bulcke & Co.

4. If you shall produce such stowage plan, state

whether or not it truly aud accurately sets forth the

number of barrels of cement and other cargo contained

in the lower hold of said vessel on the 17th day of July,

1899, for the voyage from Antwerp to San Francisco,

and state whether or not such stowage plan accurately

sets forth the number of barrels of cement and the

number of bags of sulphur, and number of cases of other

cargo contained in the between-decks of said vessel at

said time and for the said voyage.
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A. After a lapse of tliree years it is impossible for

ine to say if this plan is correct or not.

5. State whether or not said vessel left said port of

Antwerp for a voyage to the port of San Francisco with

the cargo named in said stowage plan and stowed as

in said stowage plan indicated?

A. I do not know.

6. If you shall say that you did not pei*sonally have

anything to do with the loading or supervision of the

loading of the said vessel, then state by what means

you secured the information regarding the manner in

which she was loaded, and whether or not it is from

any records or date that you have in your office and

regularly kept by you in the course of your business.

A. By personal observation in accordance with my
reply to the direct inten'ogatory.

7. Did you ever see the "Musselcrag" before?

A. No.

8. Do you know whether or not she is naturally a

stiff or cranky ship?

A. I do not know, I have never been to sea in her.

ALPHONSE ABTS.

Deposition of LEOPOLD HAAZEN, taken on behalf

of libelant, on commission, before Geo. F. Lincoln, Con-

sul-General Commissioner, at Antwerp, Belgium, on

April 24, 1902.



78 C.W.Corsar, Claimant, etc., vs. J.D.SprecJcels & Bros.Co.

(Deposition' of Leopold Haazen.)

Direct Interrogatories.

1. State Tour name, age and occupation.

A. Leopold Haazen; 32 years of age; laborer.

2. Were you foreman stevedore for Alph. Abts &
Sons at Antwerp in the month of July, 1S99?

A. No. '

'

3. If, in answer to the last interrogatory, you shall

say that you were such foreman stevedore, state

whether or not during the month of July, 1899, you

acted as such foreman stevedore in the loading of the

bark "Musselcrag" at Antwerp?

A. I was employed as a laborer.

4. If, in answer to the last interrogatory, you shall

say that you did act as such foreman stevedore in the

loading of the bark "Musselcrag" in the month of July,

1899, give the number of tons of cargo and kind of cargo

that was stowed in the lower hold of said vessel when

when she departed from Antwerp in July, 1899, upon

her voyage to the port of San Francisco.

A. As a workman I had no knowledge of it and had

no means of information.

5. State how many tons of cargo, and the nature of

the cargo, that was stowed in the between-decks of said

vessel upon her voyage from Antwerp to the port of

San Francisco, beginning in July, 1899.

A. It ws cement, but I do not know the quantity.

6. State whether or not you have any stowage plan

of said vessel showing the number of tons of cargo

placed in the lower hold, and the number of tons placed
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in the between-decks, and their position. If you hare

such stowage plan, produce the same, and have it at-

tached to this deposition marked Exhibit "A."

A. I have no plan.

7. If you shall produce such stowage plan, state

whether or not it truly and accurately sets forth the

number of barrels of cement and other cargo placed in

the lower hold of said vessel on the 17th day of July,

1890, for the voyage from Antwerp to San Francisco,

and state whether or not such stowage plan accurately

sets forth the number of barrels of cement and the

number of bags of sulphur, and the number of cases of

other cargo placed in the between-decks of said vessel

at the said time and for the ssid voyage.

A. I have no such plan.

8. State whether or not said vessel left the port of

Antwerp for a voyage to the port of San Francisco with

the cargo named in said stowage plan, and stowed as

in said plan indicated. (Nathan H. Frank, Attorney

for Libelants.)

A. I do not know.

Cross-interrogatories.

1. How long have you been foreman stevedore In

your present or any other employ?

A. I never was foreman with anyone.

2. In your experience as foreman have you been en-

gaged in loading ships with cargoes of the class to which
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That of the "Musselerag" belonged? If yea, to what ex-

tent have you been so engaged?

A. I never was foreman.

3. If, in answer to the fourth direct interrogatory

you shall have given the number of tons and the nature

of the cargo therein asked about, state whether you

gave such answer from your independent recollection

of the facts or from some plan or memorandum pre-

sented to you? A. I know nothing of it.

4. If, from some memorandum or plan, state what

that plan or memorandum is. State further whether

the plan or memorandum was made by yourself. State

further when it was made. A. I don't know„

5. If you shall have stated that the memorandum

or plan was made by yourself, state whether the same

was made at the time the ship was stowed, or at a later

period. A. I never made a plan.

6. State whether such memorandum or plan was

made from your personal observation entirely, or in

whole or in part from reports made to you by other

persons. A. I made no plan.

7. State whether you personally counted the barrels

which are stated on such plan to have been placed in

the different parts of the "Musselcrag's" hold and be-

tween-decks. A. I did not count them.

8. Has it been your custom as foreman stevedore

to make a plan of the stowage of every ship which you

loaded for San Francisco at the time the cargo was be-

ing stowed or immediately after the cargo was stowed?
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A. I was not foreman.

9. If it has been your custom so to do, has it also

been your custom to insert the number of barrels or

oases stowed in each part of the ship which holds cargo?

A. No.

10. How often, previous to the loading of the "Mus-

selcrag," had you made a plan of the stowage, giving

the quantity of cargo stowed at each of the different

points? Give the names of the ships.

A. I made no such plan.

11. Was it not your duty as foreman stevedore of

the ship to exercise your best judgment to make good

stowage of the cargo of the "Musselcrag" for the voy-

age to San Francisco?

A. As far as I know it was well stowed, but I was

not foreman.

12. Was not the stowage of the ship in your actual

charge as foreman stevedore? A. No.

13. Was the cargo of the ^'Musselcrag" stowed with

regard to division of weights in the lower hold and be-

tween-decks, in the manner customary with ships load-

ing at Antwerp, sailing for San Francisco?

A. I do not know.

14. Was not the cargo of the "Musselcrag" properly

stowed in your opinion with regard to the division of

weight between the lower hold and between-decks?

A. As to weights I can siay notJiing, but the stowage

was well done.
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15. Did you at any time make any report to the

master of the "Musselcrag-" that there was too mnch

cargo in the lower hold and too little in the between-

decks? A. I did not.

16. If you made a plan of the stowage, did yon

furnish the master of the "Musselcrag" with a copy of

it? A. I made no plan.

17. If you made such plan, did you at any time sub-

mit the plan for his inspection? A. I made none.

18. How much empty space was left in the lower

hold when the "Musselcrag" was laden at Antwerp and

in what parts of the ship were such spaces?

A. It is difficult to say after three years.

19. How much empty space was left in the between-

decks of the "Musselcrag" and in what parts of the ship

were such spaces?

A. It is difficult to say after a lapse of three years.

Redirect Interrogatories.

1. If, in answer to the fourth cross-interrogatory you

shall state that the said plan or memorandum therein

inquired of, was not made by yourself, state whether or

not it was made under your direction and supervision.

A. No.

2. State whether or not you furnished to the person

who did make said plan or memorandum, the number of

tons and kinds of cargo stowed in the lower hold, and

the number of tons and kinds of cargo stowed in the

between-lecks. A. No.
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3. State whether or not at the time of stowing the

cargo of said vessel you were advised or knew that

the said ship *'Miisselcrag" was a stiff ship.

A. I do not know.

4. State, if you remember, where the master of said

ship was during- the lading of said cargo.

A. The captain came on board every day.

5. State what, if any, opportunity the master of

said vessel had during the lading of said cargo to ascer-

tain the number of tons in her between-decks and the

number of tons in her lower hold.

A. The captain had the opportunity by referring to

the checker's notes.

LEOPOLD HAAZEN.

[Endorsed] : Published and filed by order of court

this 2d July, 1902. Geo. E. Morse, Clerk. By John

Fouga, Deputy Clerk.

JOHN BURKE, called for the libelant, in rebuttal,

sworn.

Mr. FRANK.—'Q. Mr. Burke, what is your business?

A. Foreman stevedore.

Q. How long have you been engaged in that busi-

ness? A. Eighteen years.

Q. In whose employ were you during that time?

A. Stewart Menzies «& Company's.

Q. Do you remember the ship "Musselcrag" when she

came into this harbor in June or July, 1900, with a dam-

aged cargo of cement? A. Yes, sir.
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iQ. Were you engaged at that time in the discharge

of that cargo? A. Yes, sir.

Q. What did her cargo consist of ?>

A: It consisted of 100 tons of general merchandise,

and the rest cement.

iQ. Do you remember how that cargo of cement was

stowed in the lower hold with reference to whether it

was stowed bilge and cuntline or raised?

A. It was set bilge and cuntline, raised on the bot-

tom, I suppose about a foot from the bottom of the ship.

Q. I mean so far as the cargo itself is concerned, was

it set solid?

A. A solid bulk of cement; from the between-decks

down there were a few boards scattered along the main

hatch, and barrels were set on top of them, but from

there aft to both ends of the ship, there was nothing but

cement, and it was set bilge and cuntline.

Q. Did those boards have any tendency to raise the

heads of the barrels so as to increase the liveliness of

the ship?

A. No, sir, I don't think so. 'The fourth tier below

the between-decks was where the boards were.

Q. What was the size of the boards?

A. Old pieces of lining boards that they line ships

with, perhaps 1 by 10 or 1 by 12, and perhaps 20 feet

long.

Q. Were those boards of sufficient strength to have or-

dinarily sustained the weight of three or four tiers of

cement? A. I don't hardly think so.
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Q. Well, do you know?

A. I think it is too much weight for an inch board to

stand four tiers of cement.

Q. What is the weight of a barrel of cement?

A. Four hundred pounds, on an average,

,Q. So four tiers of it would be about 1600 pounds?

A. Yes, isiir.

Q. From ^^hat you saw of that cargo, could you tell

whether or not it had been originally tiered up or raised

from the sixth tier?

A. No, sir, nothing raised that I saw. I think those

few boards were on top of the sixth tier.

Q. What would that indicate to you? Could you tell

from your experience whether it had been originally

raised, or whether it had been set solid?

A. I could not tell whether they set it that way

or threw those boards there. They were not all the way

from the hatch that way; they were just in the body

of the ship in the main hatch.

Q. None of those boards were found anywhere ex-

cept around the main hatch?

A. Around the main hatch; that is all I could find*.

Q. And how were the barrels stowed away there?

Were they stowed as if they had been raised, or bilge

and cuntline?

A, They were set on those boards, and over those

boards they were set bilge and cuntline again above.

•Q. What was the area of the main hatch compared

with the spread of the cargo?
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A. About the size of the hatch, you mean?

Q. Yes.

A. I could not exactly say. It might have been four

beams in length, and it might have been about 12 or H
feet wide, and it might have been 16 feet long in the

main match.

Q. And it was stowed in what points?

A. Stowed from the bulkhead forw^ard to the fore-

mast two tier high, and from the foremast half barrel

shingle to the between-decks shingle from behind* the

mizzenmast to the between-decks below the miz-

zenmast in the lower hold. Nothing outside of ce-

ment but a few crates of bottles and barrels of pulver-

ized sulphur in the lower hold among the cement.

Q. And in that cargo there was no indication of any

raising of the cargo except in this square around the

main hatch? A. That is all that I know.

{}. If it had been there, would you have seen it?

A. I would, because I was looking down there all the

time. I biowed a whistle for the engineer to go ahead;

I have to look down to see that the load is slung right.

Q. Do you remember an^^thing about whether the

ship was a naturally stiff ship or not?

Mr. PAGE.—If your Honor please, I do not know how

the witness would be capable of testifying t& that.

'Mr. PKiA'NK.—^We will find out whether he is capable.

Mr. PAGE.—Ask him what his capacity is and what

his opportunities are to know.
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Mr. FRANK.—Q. Did you see the ship go from here

to Port Oosta? A. No, sir, I did not see her going.

Q. Did you see her start? A. No, sir.

Q. Do you know whether or not she had any ballast

in going from here to Port Costa?

A. Well, I did not put it in. I took all her cargo out

of her before I left. The last thing I took out of the

ship was a load of firewood the captain gave me. That

was the last thing that came out of the ship; some dun-

nage wood.

Q. She was cleaned out when you left her?

A. Yes, sir, cleaned out, outside of the dunnage

wood, old wood underneath the cargo.

Cross-examination.

Mr. PAGE.—tQ. What is your place on deck when

you superintend the discharge of the ship?

A. Hatch tender; I blow the whistle for the engineer

to go ahead.

Q. Do your duties keep you all the time at that spot?

A. No, sir.

Q. Do you go down below? A. Yes, sir.

Q. What do you do down below?

A. Sometimes we have men not accustomed to work,

and we show them what to do in the v»^ay of laying

planks, and so on.

Q. Who itttends to the engineer while you are down

there?

A. I have a man, or else nobody attends to him.
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Q. Do you reraeimber that you were down on that oc-

casion to teach new hands?

A. Yes, sir, I was down several times.

Q. Do you remember you were down several times

for that purpose, to teach new hands?;

A. Not for that necessarily; sometimes you have to

go down to see that the men are not playing you, that

they are doing all the work. ;

Q. How long ago was it that the cargo was dis-

charged from the *'Musselcrag"?

A. I cannot tell you how long ago it was.

Q. Was it over four years ago?

A. It is two years, anyway,

Q. And during that time you have been discharging

cargoes from ships? A. Yes, sir.

Q. Oement cargoes? A. Several times.

Q. Do you remember what was in each individual

ship you have discharged during the last five years?

A. Not positively, no.

Q. When was your attention first called to the "Mus-

selcrag'' so as to note that there was anything different

in her, or did you notice anything different?

A. Some ships do not have a general cargo; some-

times ships only have light stuff on board.

iQ. But, so far as this cargo was concerned, it was

the same as all ships that you have noticed that came

with cargoes of cement?

A. Yes, sir, bilge and cuntline.
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Redirect Examination.

Mr. FRANK.—^Q. Do you know anything about the

different stability of ships? In loading- ships, do some

ships take cai'go laden away down, and some another

way, in order to make them stiff or lively?

A. Some ships require a good deal more weight in

the lower hold than others. In putting in cargoes, you

regulate the cargo in a certain way. The master steve-

dore generally tells us how much to put there, how much

to go here and there, and so on.

Q. Why is it you remember so particularly concern-

ing the "Musselcrag"?

A. Well, it happened we did not work very long on

that ship; she was a two-hour-a-day shift. We put out

more cement than ever was put out in San Francisco.

There was a time when we put out twelve hundred and

twenty-odd barrels from half past 7 to half past 9, and

the whole city front was around to see the work done.

The average work in most ships is 300 out of the lower

hold, and 400 between-decks; but out of the "Mussel-

crag'' I put between 500 and 600 out of between-decks

and 400 or 450 out of the lower hold.

Q. Was anything said to you at that time about the

danger of that cargo, or anything asked you concerning

the manner in which the cargo was stowed?

A. No, sir.

Q. Do you not remember coming up to my office?

A. Oh, yes, once I was to your office with Mr. Men-

zies.
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Q. Have you been spoken to about it since?

A'. No, sir, outside of Mr. Wilson speaking the other

day for me to come up and see you.

Q. At the time you came to my office, did you malce

a statement of these conditions, of the condition of that

cargo?

Mr. PAGE.—We object to that, your Honor, as imma-

terial.

Mr. FRANK.—I do not propose to call for the state-

ment. I simply want to show there was something to

fix this particular cargo in his mind.

Mr. PAGE.—^He has already said so.

Mr. FRANK.

—

Q. Do you remember that?

A. Yes, I remember going to your office.

Reeross-examination,

Mr. PAGE.—iQ. You said that the master stevedore

was the man who determined; those things In the case

when a ship is stowed in a foreign port, the master steve-

dore determines the proper stowage there?

A. I do not know anything about any other port.

This is the only port I ever worked in. I was born here.

Q. In this port, the question is always determined by

the master stevedore who is loading the ship?

A. It has been with the people I have been working

for.
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F. O. WILSON, called lor the libelant, in rebuttal,

sworn.

^[r, FRANK.—Q. What is your business?

A. Stevedore.

Q. How long have you been in that business?

A. In San Francisco, do you mean?

Q. Yes, sir.

A. Twenty-one years.

Q. What, if any, firm have you been connected with

durinp: that time?

A. Stewart Menzies & Company.

Q. Were you connected with that firm at the time

that the "Mlisselcrag'' was discharged in this harbor, in

June or July, 1900? A. Yes, sir.

Q. Do you remember the ship?

A. Yes, sir; I was aboard of her lots of times.

Q. You had to do with her before?

A. We loaded her before; we discharged her ballast

and loaded her before when she came from Shanghai a

couple of 3'ears previously.

Q. Do you know what her build is in reference to

being a beamy and stiff ship or a cranky ship?

A. She is a stiff vessel; a very stiff ship.

Q. From your experience in stevedoring, what would

you say in reference to a vessel like the ^'Musselcrag,"

laden with cement, and carrying 2,350 tons of cement in

her lower hold, and 928 in the between-decks—what

would you say in reference to the seaworthiness of a

vessel of the character of the "Musselcrag" with such a

cargo?
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Mr, PA'GE.—I object to the question on the ground

that the witness is not shown to have any knowledge

regarding the stowage of ships with cement. If there

is any difference between cement and any other cargo,

the witness is not shown to be a man who has been ac-

customed to load ships with cement, nor is he a mam

who is shown to have any connection with the carrying

of such a cargo so as to make him competent to say that

a particular ship will carry cement in a particular way,

and another ship will carry a different amount of ce-

ment in another way.

The COURT.—Let us hear the answer, and you can

draw that out on cross-examination.

A. From my experience as a sailor and an officer of

a ship—I have never had anything to do with anything

but ships for the past 33 or 34 years—I should say that

she got about 150 or 200 tons more cement in the lower

hold than she ought to have.

Mr. FEANK.—Q. What would be the result on the

action of the vessel laden too heavily in the lower hold,

as you have indicated?

A, In heavy weather, or head-reaching, she would

roll to the windward very heavily and shake herself up.

i}. What do you mean by ''shaking herself up"?

A. I mean she is liaible to carry away her spars and

her rigging, and furthermore she is bound to strain the

decks more or less. She comes to the windward with a

jerk.
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Q. Yon say slie comes to the windward with a jerlv?

A. Yes, sir.

;Q. That is, sbo rights horsolf too qniekly?

A. Ivights herself too quickly, owing to the center of

gravity being below water.

Q. And that has a tendency to open np her decks and

to strain the vessel?

A. It has a tendency to do damage to a vessel, and

especially in an iron vessel.

Q. Why more particularly in an iron vessel?

A. Because these modern steel ships are built dif-

ferent from the old-time iron ships.

Q. In what respect?

A. Inasmuch as they carry a bigger percentage over

their registered tonnage, an iron ship weighs heavier

and a steel ship weighs less.

Q'. Do you remember what this vessel carried over

her registered tonnage?

A. She carried somewhere in the neighborhood of

80%, if I recollect right. She is 1871 tons register, and

she carried 3,300 tons of weight the last time we loaded

her, and I think she carried 3,355 tons the time we

loaded her before. But, of course, wheat is a different

cargo altogether from cement.,

iQ. In what respect?

A. The weight is more distributed. In loading her

with wheat, Ave might put two-thirds of the cargo in the

lower hold, and the balance in between-decks; or one-

third of the cargo in between-decks, and two-thirds
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in the lower hold, and it would be shingled down

at both ends in the lower hold. With a cargo of cement

that lies low in a vessel, there should be more dead

weight between-decks so that the vessel would be easier

at sea.

Q. That is, cement is more compact and lies dead at

the bottom of the ship?

A. Yes, sir; lies closer together.

Q. Mr. Wilson, you stated that you had been con-

nected with Stewart Meuzies & Co. for a great number

of years—I have forgotten how many years you said.

A. Twenty-one years.

Q. During that time, do you know what percentage

of British vessels coming to the port of San Francisco

were loaded and discharged by that firm?

A. Probably 75%.

Ctross-examinatiou.

Mr. PAGrB.—Q. Were yon ever a shipbuilder, Mr.

Wilson? A. No, sir.

Q. Were you ever a master of a ship?

A. A small vessel, yes, sir.

Q;. What kind of a vessel?

A. Master of a small bark for a short time.

Q. For how long?

A. About two and one-half months.

Q„ Before that what did you do?

A. I was a Yokohama pilot for about three years.

Q. And before that?
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A. Mate an<l stn-oud mate; second mate on tlie coast

here.

Q. What do you call the center of gravity in a ship?

A. I mean when there is too much dead weij^ht in

the lower hold, and then a<;-aiu the cement lie s low be-

tween decks—that ship's betweeu-decks. would be

probably 7^ or 8 feet, and if you take that cement and

put it three or four tier, it lies very low.

Q. Have you ever loaded cement yourself on board

ship?

A. Xo, sir, I have not loaded cement, but I have

loaded lime liere when T was on a ship.

Q. What kind of a ship did you load lime upon?

A. A wooden vessel.

Q. A small vessel?

A. Yes, sir, a vessel that would carry about 750 tons.

Q. Yon never have had any experience in the steve-

doring business with reference to the loading- of cement?

A. No, sir, but I have in the discharginp; of it.

Q. Where does most of the cement come from?

A. In years gone by, it used to come from Eiig^land,

and now it comes from Hamburg and Antwerp.

Q. Very large quantities come in every ship that

conies from Antwerp? A. Yes, sir.

Q. You said a moment ago that the center of gravity

would be below the water. Do you understand that

there is a center of gravity which affects the stability

of a ship? A. It would make her too stiff.
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Q. Do you understand tluat there is such a thing as

the center of gravity?

A. No, sir. I am only a sailor; I am not college

bred, I mean to say that here was too much cement in

the lower hold, and not enouoh in between-decfes, un-

ci onbtedly the vessel would roll to the windward quicker

and be tooi stiff.

Q. What would be the first e&ect that would be

shown in a ship if she was loaded too deep and was too

stiff—would it not carry away her upper spars? Is not

that the weakest jwint of her, if she is too stiff and rolls

too heavily? Is not that the danger?

A. That is the danger in many cases, of ships losing

their spars.

Q. That is the weak spot?

A. Yes, sir, that is the weak spot. And, in addi-

tion, of course, it is liable, with these iron ships, or steel

ships rather, that they build now, they are liable to

strain very heavily.

Q. All ships are liable to strain if they roll, are they

not?

A. Yes, sir, but a steel ship is more liable to dam-

age herself than a wooden ship.

Q. If she was rolled in a heavy sea?

A. Yes, sir.

Q. But the first point at which a vessel that was so

stiff as to cause an extraordinary amount of rolling

would feel the effect, would be in her spars. That is

her natural spot, the weak spot in the ship, in that case?
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A. Well, that is a matter tliat you liave to deliberate

on.

Q. Do you not know anytliinj»- about ships?

A. I know this nuu-li: Of course, that she will feel

it in her spars.

Q. That is the place she will feel it first, is it not?

A. The spars in an iron ship, where they are practi-

cally all iron, there is more or less connection with the

bulwarks; there is no give to anything like there would

be in a wooden ship.

Q. And the result is that the spars are in danger

all the time?

A. The spars are in danger all the time, and so are

the bulwarks.

Q. And that is the point that is likely to be struck

first? A. Tes, sir.

O. Did you load this ship on the outside voyage,

after she arrived here?

A. Do you mean did we load her going home?

Q. Yes? A. We loaded her twice.

Q. As a matter of fact, did she not carry a heavier

cargo of wheat than v.as loaded upon her at Antwerp of

cement? A. I think just about the same.

Q. It was at least the same amount in weight, was

it not? A. About the same aanount.

Q. You do not know that it w'as any more?

A. I do not suppose there was over 10 or 15 tons dif-

ference, unless w^hat the ship jettisoned on the other
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side. Of course, I do not know anytliing about tliat.

My books will sliow what siie discharged here.

Q:. You have been aissuining all the time that the

figures Ma*. Frank gave you were correct—he gave you

2350 tons and 928 tons of cement.

Mr. FRANK.—No, he has not been assuming any-

thing. I have given him a hypothetical question.

The WITNESS.—How much would that mako all to-

gether?

Mr. PAGE.—Three thousand two hundred and

seventy-eight tons, according to those figures that Mr.

Frank gave you.

Q. Do you remember whether or not she carried a

heavier cargo of wheat than 3,278 tons on her return?

A. We were paid for loading 3,360 tons and 3,355

tons.

Q. So she carried, according to those figures, they

being correct, more going home than she had been loaded

with?

A. Yes, sir, but it is a different kind of cargo. It is

distributed all over the ship; whereas cement is not.

Redirect Examination.

Mr. FRA'NK.^Q. Mr. Wilson, in the first place, a

high-sparred vessel, or a vessel with high masts, and a

vessel with low masts would be differently affected by

this falling and rolling, would it not?
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A. You mean the ship that carries royals and sky-

sails, and a bald-lieaded vessel?

Q. Yes.

A. ^Yell, I have never been on a bald-headed vessel,

but I usually saw as a sailor that the bald-headed ves-

sels that will have from TO to 75 feet double topgallant

yards will be more liable to damage herself like the

"Musselerag" was,

Q. You mean by "a bald-headed vessel," one without

royals? A. Yes, sir.

Q. I am speaking now of the damage to the spars,

first. The higher the spars, the more likely the spars

are to receive the first damage? A. Yes, sir.

Q. How was the "Musselcrag" sparred? Was she a

bald-headed vessel?

A. Yes, sir; bald-headed; nothing above her topgal-

lant yard.

Q.. In reference to the weight of a cargo that the ves-

sel carries, that is, the number of tons of her total cargo,

that is not a question that affects her rolling, is it? The

relative number of tons that a vessel carries in one

cargo, or another is not what affects her rolling, but it is

the distribution of the cargo?

A. It is the distribution of the weight in the ship.

Q. That is, two cargoes of equal weight might be

carried so distributed, the one that would cause her to

be very stiff and jerk herself to pieces, and the other one

being loaded higher up would make her lively and easy?
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A. I have loaded ships here that would carry three

thousand odd tons, the same as that ship'—and 3,500

tons—and there would be 3,000 tons in the lower hold,

and onh' 500 in between decks, whereas a ship of the

"Musselcrag-" class would require more in between decks.

Q. Is there any difference with reference to cement

or other cargoes, in the relative weight that the vessel

should carry above her between-decks from that which

she has below. Does it make any difference what kind

of cargo a ship has, whether it be cement or something

else, in regard to the number of tons that should be

above between-decks and those in the lower hold?

A. Most certainly. For instance, if you load a cargo

of nitre, tlie nitre can come within 2 feet or 2|- feet of

the ship's side, and it is built right up in her.

Q. That is because it is light?

A. It is to liaA'e the ship in proper stability.

Q. The weight has to be divided in a certain way?

A. Yes, sir.

!Q. And it does not make any difference whether it is

cement or not, that same relative division of weight

will have to appear in the whole of the vessel?

A. Yes, sir; various cargoes have various ways of

being stowed.

Q. That is, where they are compact and heavy

—

A. (InteiTupting.) They have to be built up accord-

ingly.

Q. But, so far as the weight that they carry is con-
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oerned, it. is ininiatorinl whethor it is a heavy weiji:lit,

that is, in a small ('oni]>ass, or whether there is a lig"ht

weigiit in a lar^v coini^ass; is thai the idea?

A. For instance, yon take wheat: That ooes 46 cubic

feet to the ton; yon distribute it and shinolo it up in both

ends of the ship, and you have the lining of the ship six

inches on the floor and nine inches on the turn of the

bilge. Tik"- a ship loading a full cargo of barley, with

the permission of the surveyors they would lower down

the dunnage, the lining, to two inches, so she would carry

more cargo in her lower hold.

Q. That is because barley is lighter, and you want to

get it lower down in the ship?

A. Yes, sir.

Q. You were asked whether all ships did not roll in a

heavy sea.

Ma*. PAGE.—I don't think I asked that question. I

presume all ships do roll in a heavy sea.

^Ir. FRANK.—Yes, I presume they do; all ships do

roll in the sea, but the question of the stability of vessels

has to do with their righting pow(U', whether they right

quickly or come up slowh'.

A. Different ships act differently at sea. I have been

in American wooden ships that, with the weight prop-

erly distributed, would go along and would not damage

themselves at all; whereas, another ship would, m heavy

weather, when headreachiug, tear herself all to pieces.

Q. With the weights distributed properly?
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A, Even with the weight properly distributed; that

is, to a certain extent, of course; jerking- to the wind-

ward.

Ilecross-examination.

^Ir. PAGE.—Q. All ships differ, to a greater or less

extent, with reference to being cranky or with reference

to being stiff? A. Yes, sir; all ships do.

Q. And the matter of loading a. ship is generally left

to the supervision of the captain for that reason, is it

not; he is supposed to have the best judgment on that

subject?

A. It all depends on the nature of the cargo. There

are old stereotyped rules

—

Q. (Interrupting.) There are general rules, I under-

stand.

A. These rules are changing. When I went to sea

35 yearsi a.g'o, they used to stow Avine or tallow or a

wheat cargo in a ships forehold. Now, if I was loading'

a cargo, I would put wine in between decks, simply be-

cause the modern ship is so large, and they carrj- such

a heavy i)ercent;ige over the registertxl tonnage, and

according to the rules of stowing wine you are only al-

lo\A'ed to have so many tiers, and if you put weight on

top of that in the lower hold—take a ship Avith 174 feet

in the lower hold, and you put six tiers of wine there,

you have to put something on top of it. If yon put it be-

tween-decks, and stow it bilge and cuntline, and then
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block it olf with somolliiug; else, there is no dang-er of

an^' damage.

Q. That is not an answer to my question. Yon say

<lifferent. vessels vary according to size, and so forth;

S(mie are a little stiff and some are more tender. Who

is the man to whose judgment it is generally left to de-

termine how the shi]) will be loaded, so the line of tender-

ness will not be crossed or the line of stiffness will not

be crossed? Is that the master or the master stevedore?

A. In all cases, the captain of the ship is supposed

U) supervise the loading of his ship.

Q. He is the man, who knows her condition from

l^'cvious experience e;(Mierr.llY.

A. (Jenerally spealcing; but, of course, there are lots

of ships we have loaded here, that the master would

leave the matter entirely to the stevedore.

(}. Tlie stevedore is a man who understands his busi-

ness, as a rule? A. Yes, sir.

Qi. And he attends to it?

A. There are lots of ships owned here that the cap-

tainsi are not here when the ships are loaded, and they

have an overlooker, and the overlooker probably leaves

it to the stevedore.

Q. But it is a matter of nice judgment whether you

are crossing that line on one side or crossing it on the

other in different ships?

A_. It is a matter of practical knowledge of the cubic

contents of the vessel.

(A recess was here taken until 2 o'clock P. M.)
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Afternoon Session.

SAMUEL H. QUAYLE, called for the libelant, in re-

buttal, sworn.

Mr. FRANK.—Q. AYliat is your business?

A. Miaster mariner.

Q. How long- have you been a master mariner?

A. Since 1884; 18 years.

Q. What is your present employment?

A. Oaptain of a sailing ship'.

Q, What vessel? A. ''Ellisland."

Q. What class of a vessel is that?

A. An iron ship.

iQ. A British vessel? A. A British vessel.

{}. Have you made frequent trips around the Horn?

A. Yes, sir; some fifteen or sixteen times.

Q. Have you ever carried cargoes of cement?

A. Yes, sir.

Q. Do you know the ship "Mfusselcrag"?

A. I do not kn()\, it particularly, but I know her

class of ship.

Q. It has been testified here by the master that she

is a beamy shij) and a naturally stiff ship, and that she

had 2,350 tons of cement in her lower hold and 928 tons

in her between-decks, ou a voyage from .\utwerp to San

Francisco around the Horn, and that the vessel met with

bad Aveather and rolled and strained violently. Now,

with a vessel of that class and a cargo such as I have

described to yon, what would you say in regard to the

vessel being seaworthy or not?
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A. Slio was too stillly laden; it wonkl make her labor-

some.

Q. Abont what ([nantity do yon think she should

have had raised from her hold into her betweeu-decks?

A. To load the ship with cement, she should have had

from 62| to 65% in her loAver hold, and as the cargo was

given to me, I figured it out that she had HV}': in her

lower hold.

Q. In the stowing of the cargo in the lower hold, how

should it be stowed—compact, or should it be raised so

as to make spaces, interstices, between the barerls?

A. It is hardly possible to load by making the inter-

stices between the barrels, but the cargo is raised by not

putting it so far forward or so far aft, and brought up as

high as it possibly can be in the middle of the ship.

Q. What would have been your idea, if the cargo had

been brought up in the middle of the ship, only leaving

one tier between that and the between-deck beams?

A. Well, it is the usual way of stowing the cement,

but then we allow for that by putting less in the lower

hold. It is according to the class of ship and according

to her requirements for stowing, and with the style of

ship of the "Musselcrag's" class, I should say that she

should have no more than 64% in the lower hold.

Q. What would be the effect, Captain, of stowing too

much dead cargo in the lower hold?

A. It would make the ship laborsome in a sea way,

and strain herself.
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Q. In straining, what effect would that have upon

the decks?

A. Opening the seams and making a leak.

Q. I shoAv you now what purports to be the ship's

log on the voyage here in question, and ask you whether

you have ever seen it (handing)?

A. Yes, sir, I have seen this log-book.

Q. Did you make a careful examination of it with

reference to this question?

A. Yes, sir, I went over it.

Q. What, if anything, can you say with reference

to the weather described in that log-book as having

been experienced off the Horn compared with the

usual weather to be expected at that i)lace?

A. I do not find anything in the log-book showing

that the weather wias anything unusual from what we

experience down off the Horn. The Horn is a place that

we have to provide against for extreme weather, and,

in my judgment, looking over this log-book, I do not

think there is anything in the log-book any more than I

had there myself.

Q. Is there anything in the weather as described In

that log-book that would warrant the condition of af-

fairs which is described as having arisen on board of

that vessel, providing she had been properly stowed?

Mr. PAGE.—That question calls for the opinion of

the witness on matters that he cannot possibly know.

Mr. FRANK.—Why not?
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Mr. PAGE.—He is asked to look at a log-book, and

then asked whether the condition of the weather would

account for injuries to the ship of a certain kind or to

a certain extent. It does not follow that the log-book

shows the precise condition of things as they were. It

is only the mate's idea of how the trip should be put

down.

Mv. FRANK.—It is more than the mate's idea. The

captain has testified that it is his idea, and it was put

down under his supervision and dictated by him. It

is a confession by the captain of what was going on.

The COURT.—Let the question be answered,

A. In my opinion, the weather as described in this

log-book, if the ship had been stowed with less cargo

in her lower hold, the ship would not have come to so

much damage as she did get. I do not put that forth as

opinion but what a ship might be damaged off the

Horn, but, as far as I can see in this log-book, she had

no unusual weather off the Horn.

Mr. FRANK.—Q. Is there anything in the log-book

that would indicate to your mind that the vessel was

unusually stiff, from the actions of the vessel, as de-

scribed in the log-book?

A. Yes, by the entries in this log-book, even before

she gets to the Horn, in what we call moderate lati-

tudes, she is described as laborsome and rolling heavy

under normal conditions.
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Q. And wliat would that indicate to your mind, as

an experienced mariner, regarding her lading?

A. Tlie ship was too stiffly laden. By the entries

in the log-book, the master himself most likely thought

so, as he was lifting some cargo out of the lower hold

into between-decks, and trying to rectify some of its

laborsomeness.

Q. You find an entry there, do you, where the

master raised the cargo to ease the straining of the

ship? A. Yes, sir.

Q,. Will you turn to that, please?

A. Can you give me the date—I think it is October.

Q. It is October 12th. A. Am I to read it?

Q. I want you to look at it and see what the condi-

tions were at that time, and tell us of the wind and the

weather.

A. That day the ship was under whole topsails,

which means a moderate gale, perhaps nothing un-

usual. Of course, they cannot work the cargo and

lift the cargo in very heavy weather. The weather

previously was a little

—

The COURT.—Q. He has asked you what the

weather was at the time the cargo was shifted.

A. At the time the cargo was getting shifted, the

weather was what we call ordinary moderate gale;

nothing to hurt the ship. They generally have to wait

for an opportunity to do this sort of thing.

Mr. FRANK.—Q. See if there is anything imme-
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diately preceding;- that date to warn him of the condi-

tion of his vessel.

A. There is nothin*:^ preceding" that out of the or-

dinary, except to indicate to the master that his vessel

was laborsome and needed some cargo lifted from the

lower hold of the ship into the upper part of the ship,

to make her more sea-kindly.

Q. Now, if you will look on September 17th, I think

it is, what do you find there is the description of the

wind and the sail that the vessel was carrying, and how

she was behaving. You can read it out.

A. "P. M. Fresh breezes Avith head sea ; ship under

topsails and mainsail."' That indicates a moderate

gale of wind, an ordinary breeze, r good breeze, but

nothing to hurt a ship. "4 P. M., more moderate. 10

P. M., set lower main topgallant sail and main top-

gallant sail. Midnight, still heavy sea with southwest

squalls. 2 A. M., set lower foretopgallant sail, jibs,

etc." Weather "More moderate." 8 A. M., stowed

mainsail, with violent rolling. No work done, being

Sunday."

Q. What does that indicate to your mind under

those conditions, the rolling that is described there, as

to the vessel being properly stowed or otherwise?

A. I should say the ship was laboring then.

Q. Where were they at that time?

A. They were in 39° south, in the South Atlantic,

just a little below the Eiver Platte; between the Eiver

Platte and Staten Island, where we usually encounter
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what we call moderate weather, not so stormy as we

liaA'e to put up with off the Horn.

Q. On September 18th, do you find something there

about the carpenter calking the decks?

A. Yes, sir.

Q. Just see what the conditions were then.

A. Light northerly breeze, carpenter calking the

main deck; hands securing the cargo fore and between-

decks, the lower fore and between-decks in the forward

end of the ship, both in the lower hold and between-

decks. The carpenter was calking the main deck.

Q. What would you say concerning the condition

cjlf a vessel whose decks required calking in that lati-

tude, not having met with any unusual weather from

the time she had departed on her voyage?

A. That it should not have been necessary to be

calking down there.

Q, What would it indicate to you in reference to the

action of the vessel?

A. That the vessel was laboring and opening her

decks, straining her decks at the time, and they found

it necessary to calk them.

Q. The carpenter has said something about the

decks usually being opened or requiring calking when

they passed through the hot tropics. Is that in the

neighborhood where such things are likely to happen?

A. No, sir, it was rather past where they would be

doing it, if it was caused by passing through the

tropics.
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Q. After havinj? experienced ladverse weather off

the Horn and turninjj back, would the wind be favor-

able or otherwise to makinp; the Falkland Islands?

A. Tf the wind was adverse for getting around the

Horn to the westward, it would be a fair wind to go to

the Falkland Islands.

Q. In a steel ship, when the vessel is laboring and

straining, what parts of the vessel would likely be af-

fected the most? A. The decks, first of all.

Q. What effect would it have upon the decks?

A. Open the seams up, and make the decks work;

that is, making them leak.

Cross-examination.

Mr, PAGE.— Q. When a ship is straining, or, rather,

when a ship is rolling, and rolling very heavily, what

is the first weak spot in the ship—the spars?

A. It is a good deal according to the rig of the ship,

and according to the strength the rigging is placed in

a ship. /

Q. Is it not the common understanding among sea-

men that when a ship rolls very heavily indeed, her

spars are likely to be affected?

A. Yes, sir, if she rolls with a natural roll, with

heavy swells on abeam; and a natural roll is not a jerk

or laborsome.

Q. Is not the fact of jerking something that would

produce an injury to the spars?

A. No, it is not always necessary, in my opinion-
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Q. Will you look in that log-book as of the first day

of October, and say whether, on that day, there was

not a gale and the ship was laboring and shipping large

quantities of water. Does it not say so?

A. Shall I read it out?

Q. No; isn't it practically that? If I am wrong,

correct me, because I do not want so much put into the

record. Does not that show the existence of a fresh

gale and the ship shipping large quantities of water?

A. There is a fresh gale mentioned in the log-book.

Although there is a fresh gale, there is nothing unusual

to hurt or strain a ship under ordinary circumstances.

Q. Please answer my question, Captain. I asked

you whether the entry in the log-book on October first

did not show the existence of a fresh gale and the ship

was laboring and shipping large quantities of water.

A. It mentions here a fresh gale.

Q. Can you not tell me whether it mentions those

facts?!

A. That is a fact. But another thing, shall I men-

tion my opinion as to what sail she has got?

Q. No, you are not here as an advocate of either

party; you are simply to tell the truth. Now, I ask you

the question, if it does not show a fresh gale, the ship

laboring and shipping large quantities of water?

A. Yes, sir.

Q. Now take the second of October; what weather

does it record on the second of October?
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A. Still a hnrd j>ale.

Q. And what sort of weather on the third of Octo-

bor? A. A o^ale.

Q. On the fourth of October, what sort of weather?

A. No gale that day.

Q. Does it not show that the vessel was heaved to

on that day, and that they were using oil out of the

water-closet?

A, Yes, sir, they were using oil in the water-closet.

"2 A. M."—that was the next morning—"Gale started

afresh."

Q. And the vessel was heaved to and they used oil

out of the water-closet?

A. Yes, sir, the vessel must have been heaved to.

Q. And on the fifth, was she not still hove to and

a heavy gale?

A. No. The gale was increasing again. Yes, after-

wards they set sail, and then had to take it in again.

Q. And heave to?

A. No, she was not hove to. She has reefed sails

on.

Q. Does it not show she was hove to there?

A. Yes, sir, it does; hove to on the port tack.

Q. Is she not still hove to on the 6th, and heavy

weather?

A. Allow me to give an opinion.

Q. No, never mind an opinion. On the 6th was she

still hove to, and a gale? A. Yes, sir.
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Q. And the entry is that there was no chance to

serve out fresh water? A. Yes, sir.

Q. Where is the water kept?

A. In a tank in her hold amidships. That is the

usual thinof in a ship.

Q. And on the 7th there was still a gale?

A. Yes, sir.

Q. And on the 9th? A. You missed the 8th.

Q. I say on the 9th.

A. Weather moderate on the 9th, and the ship

under topsails.

Q. Taking water through the fore hold, was she

not?

A. No, I think you havethe wrong date there. Oc-

tober 9th says, "Find that a considerable quantity of

salt water had gone fore hold through the decks." But

that was not that day. That was through the previous

gale.
I

Q. On the 11th did she have hard weather?

A. Yes, the breezes seem to have increased. They

got moderate weather, and increased, and then got

more moderate weather again.

Q. What is the entry about the increase?

A. "4 P. M. Breeze increasing rather quickly,

shortened down. 5:30. - Called all hands and took in

mainsail and west topsails. Continuous seas breaking

on board and flooding the decks fore and aft."

Q. On the 12th was the day when you found they
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were shiftiug- the ci\v>^<} from the forepart of the fore

liold and raising it between-deeks? A. Yes, sir.

Q. Now, after having read all of those entries, show-

ing the ship was hove to a large portion of the time,

and that every day from the first to the tenth of Octo-

ber she had heavy weather, do you mean to say nothing

occurred in the meantime out of the ordinary in the

way of weather?

A. Taking the sails the ship was carrying, there

was nothing out of the ordinary.

Q. The entries, in your judgment, are not true?

A. The entries are true, but the weather is not un-

usual.

Q. It is not unusual for a vessel to be hove to for

three days? A. No.

Q. Do you call that fairly good weather?

A. No, but it is not unusual.

Q. Is not that the kind of weather in which ships

are very often injured and lost, when they are driven

to heave to in the sea? A. Yes, sir.

Q. And was there not a terrific gale on the 13th?

A. Before I answer that, 1 will say there is no ex-

treme gale mentioned there. From the sail the ship

is carrying, there was no extreme gale. On the 13th

there was, yes, taking the upper topsails, after setting

down two lower sails.

Q. Does it not show a terrific gale?

A. Yes, sir, squalls blowing with terrific violence.

Q. What sort of weather was it on the 14:th?
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A. During the day the gale increased to hard

squalls.

Q. And on the 15th?

A, Gale increasing; bad, threatening appearance^.

Q. On the 16th? A, High gale still continues.

Q. And on the ITth?

A, Gale started at 8 o'clock, blew with terrific force.

Q. And on that day they could not serve any fresh

water because they had no chance to; does not that pt»-

pear? 'A\ Yes, sir, tKat app»Rrfe.

Q. And on the 18th, 19th, 20th, 21st, 22nd, 23cl, 24th

and 25th, do not those gales continue every day during

all that time?

A. Fresh gales. Fresh gales are only good work-

ing breezes. On the 25th they got down the lower top-

sails again.

Q. Previous to thatj from the 18th on to the 25th,

does not every day show the existence of hard weather,

bad weather—^that is, gales?

A. A moderate gale on the 23d; on the 22d a high

gale; on the 19th a fresh gale. That is the only thing

you can make out of that. There was a gale on Octo-

ber 18th.

Q. And on October 20th?

A. A fresh gale on the 20th.

Q. Now go on to the 26th, did they have a heavy

gale that day?

A. Yes, sir, it mentions a gale from the southwest.
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Q. And on the 27tli, what sort of weather did they

have that day?

A. Sea smooth, ship under small sail.

Q. No gale that day?

A. It does not mention so. I will read it all

—

Q,. Don't read it all if it does not say anything

about it.

A. "Staten Island in sight. Light southwest breezes

and sea smooth. Ship under small sail. Reefed the main

topmast, port tack. After grave consideration and con-

sultation with officers, and tradesmen re the damage

done to the ship since September 26th to date, and the

continuous gales of wind and storms encountered, and

the state of the ship generally settling down with the con-

stant leakage through the decks after the great laboring

and straining, decided to throw overboard from the ends

of the ship, fore and aft hatches, about 50- tons in all."'

Q. That is the time of jettisoning the mrgo?

A. Yes, Siir.

Q. Are you aware of the fact that the log shows a

number of the men were injured, sometimes as many as

seven men of the crew being laid up, in one form or an-

other? A. Yes, I am aware of that.

Q. Are you aware of the fact that two of the boats were

washed overboard? A. Yes, I know that.

Q. That everything was washed out of the galley, in-

cluding the cook? A: So it says.

Q. All these things you consider something that is

naturally to be expected on every trip around the Horn?
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A. I have seen it, but it is not naturally to be expected.

(.}. Then your idea about the weather not being un-

usual is simply because you have gone through equally

bad weather, not because it is not to be expected or to be

expected?

A'. I have gone through bad weather off the Horn. We
always expect bad weather off the Horn, and ships are

sto^wed so as to expect it,

Q. And every time you go around the Horn, do you

expect such bad weather as is detailed there, some 36 days

of continuous storm, with perhaps one day's exceptiom;

is that the isort of weather to be expected in going around

the Horn?

A. It may be expected, but we do not always get it;

but it isi the weather we look for off the Horn.

Q. That is your idea, to prepare for haviug such

weather? A. We prepare for it.

Q. But is it not unusual weather, is it not extraordi-

nary weather, gales for 36 days?

A. It is not unusual down off the Horn.

Redirect Examination.

Mr. FRANK.^—Q. Is the sail that a vessel cames dur-

ing a particular period and the barometric conditions

better indications of the condition of the wind than the

entry the mate makes in tlie log-book that a gale is a bio-

gale or a terrific gale? Which is the better oue to

guide 3'ou in your judgment?
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A. The sail tlie ship is carrying is to be considered,

because in strong- gales the ship cannot carry certain sails.

Q. In forming your judgment, is it based on the fact

th:it slic carried certain sails which she could not have

carried if the conditions were unusual?

A. She could not cari^ the sails if it was extremely

unusual. In an extreme gale the sliip cannot carry any

upper canvas.

Q. In reference to the effect of the water in filling the

decks or in washing over the vessel, is that greater on a

stiff ship than it would be on a lively ship?

A. Yes, sir, mucli gTeater.

Q. Then, these damages and injuries that occurred

do-^n there miglit as vseW be from the nature of her stow-

age as from unusual conditions of Aveather?

A. Now, understand me, it could be caused by the un-

usual stowage.

Q. Thnt is, the unusual condition of her stowage, the

stiffness of the vessel would tend to cause her to receive

greater injury in a given condition of the weather than

she would otherwise? A. Certainly.

Q. Is the heaving to necessarily an indication of bad

weather, or might it not also be an indication of bad stow-

age, making her strain so that it would be better to heave

to than to keep on?

A. Not in this case. I do not see anything in the log-

book but she is meeting adverse winds, and the isihip has

to be retluced down because she cannot thrash against the
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high winds. At the same time, was this ship running with

this wind free, when the otlier way she would be carrying

her sails. It is a condition that we have to meet with.

Q. I think your attention was called to the entry in

the log on October first, and you were confined to the ques-

tion as to whether or not it did not show fresh gales.

What other conditions are described in the log on that

day that in your judginent indicate that the weather wasi

nothing out of the way?

A. That the ship was carrying reefed upper topsails

and a full main upper topsail, and when a ship can carry

them with a high wind, that is what we call head-reaching,

the gale is not an unusually heavy gale; nothing out of

the way.

Q. And is that the condition you find in regard to the

other entries to wliii h your attention was called?

A. Some of them. Ou tliat same day, October first,

the gale increased and tliey had to reduce more sail. On

October first the gale increases, but the first entry that I

alluded to, in the tii'st part of the day, the gale increases

and they reduce the sail.

Q. Does it indicate what reduction they made?

A. Yes, sir; lower topsails. That is the condition we

have to put the ship into AAhen there is a strong gale.

Q. And is that anything unusual?

A. No, nothing unusual.

Q. An ordinary experience at sea?
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A. It is my experieiice at sea.

Q. 1 say, au ordinary exijei'ience at sea?

A. Oh, yes, an ordinary experience.

WILLIAil STEELE, called for the libelant, in rebut-

tal, siworn.

Mr. FKANK.—Q. What is your business?

A. Master mariner.

Q. now long have you been master mariner?

A. About 23 j^ears.

Q. Sailing in what business?

A. In merchant sailers out on tO' this coast and Aus-

tralia.

Q. English vessels? A. Yes, sir.

Q. Did you ever come around the Horn?

A. Out this way about twenty-five or thirty times.

Q. What vessel are you in now?

A. The "Simla," a four-masted ship.

Q. A sailing vessel? A. Yes, sir.

Q. Do you know the ship "Musselcrag" ?

A. I do not know the ship, but I know the build of her

by Lloyd's book. I know the kind of vessel she is.

Q. You know her class? A. Yes, sir.

Q. She is what is called a modern built vessel?

A. Y'es, sir.

Q. She is beamy and naturally a stiff ship?

A. Yesi, sir.
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Q. What would you say, Captain, with reference to a

ship that carried '2,'6od tons oi cement in her lower hold

and 928 in her between-dechs, what would you say with

reference to her being properly stowed or otherwise?

A. Well, 1 would consider her not properly sto\\ ed, not

^^ith a cargo of cement.

(j. How would such stowage as that affect her sea-

worthiness? A. It would affect it considerably.

Q. In what way?

A. It would make her too stiff, too laborsome.

Q. In a seaway, what would be the result to' the vessel?

A. She would strain herself naturally, and in very bad

weather she will strain herself to that extent and break

her running gear, such as top sheets, that they will have

no sail to carry her, and that makers her a dozen times

worse, makes her unmanageable.

Q. How would it affect her decks?

A. It would affect her decks as quick a;S anything. If

she was a new ship, her decks would show it. Her decks

would show it first, verj^ likely.

Q. Have you examined this log-book. Captain?

A. Yes, sir.

Q. And made yourself familiar with the condition of

wind and weather as therein described?

A. Yes, sir.

Q. And the behavior of the vessel?

A. Yes, sir, I have looked at it all.

Q. What would you say concerning the A\'eather that

that vessel is described in that log-book as having exper-
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ienced off the Horu, regardiug- it being an unusual condi-

tion or otherwise?

A. No, sir, I do not think she had as lt;ul ^^ eather as I

have had off it on two occasions.

Q. How ia it with reference to being an unusual con-

dition or not?

A. It is not unusual. It is the ordinary course of

weather.

Q. What is to be expected coming around the Horn?

A. What is to be expected coming around Cape Horn,

yes, sir. '
'

Q. If, under those conditions, a vessel labored very

heavily and strained herself, what conclusion would you

come to in respect to her stowage?

A. That she had too much cargo in her lower hold; I

would say that sure.

Q. And you would attribute her injuries to her stow-

age rather than to the weather? A. I do.

Mr. PAGE.—Do not lead the witness quite so badly as

that.

Mr. FRANK.—Well, I beg your pardon, Mr. Page.

The WITNESS.—That is what I would attribute it to.

I have on two occasions spent fifty days around Gape

Horn, in coming here to this port with cement,

Mr. FRANK.—Q. How do you determine, Captain,

from the log-book, what the condition of the weather is

—

from the sail that the vessel carries or from the sugges-

tions ini the log about a fierce gale or tremendous weatlier?
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A. By the sail that she carries, aud everything" shows

a tendency that it is only the ordinary weather. The

whole log'-book shows it is only the tendency of ordinary

weather around Cape Horn.

Q. That is, you take intO' consideration the entire con-

dition, and not the statement of the mate that he had

bad weather?

A. Yes, sir, just the ordinai'y conditions off Cape Horn.

Q. What would you say in regard to a ^-essel that

would go, for instance, from here to Port Costa, without

any ballast in her, in regard to her stiiTness?

A. Well, I would not like to trust mine unless I had

authority to do so. She must be a very stiff ship.

Q. She must be a very stiff ship if she can do that?

A. Yes, isir.

Q. INIeeting adverse weather, going around the Horn,

that be favorable or otherwise to making the Falkland

Islands ?

A. If it was adverse weather to go around Cape Horn,

it would be favorable to g'o tO' Falkland Islands.

Oross-examination,

Mr. PAGE.—Q, In reg-ard to a ship, who isi suppovsed

to be the man that best knows when she is properly

stowed?

A. Well, her master is supposed to know as well as

'illy one, and the stevedore; tJiey g-enerally consult to-

gether.

Q. And if they come to a conclusion together, is it not
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likely tliey have oxci-iiscd tlic best jndnnient lliat CMHild

lie called upon?

A. Well, was this master ever in the Sihip before?

i>. I ;!sl- yon <li«^ (j!H>stion, wlieii the master of the ship

and the master srt:evedore consult on the matter, is it not

likely they come to a fair conclusion on the subject?

A. If a master is appointed on a ship, you must take

into consideration the build and everything else, and if

you go out with a tow j^ou gain a little experience of know-

ing lier; a fhi]) kicks ;:o'retinus v,-heu you don't think it

will.

(}. And sliii)s are vei-y different, are they not?

A. Yes, sir.

Q. Ships of the same build have different characteris-

tics, have they not?

A. Some little things, but not materially.

Q. The question of whether a ship is a little bit stiff,

or whether she is a little bit cranky, is not that a matter

that can always be told from the build?

A. From the build, generally.

Q. Can that be told absolutely from the build, or bet-

ter from the experience of the ship?

of build would have exactly tbe same tendencies, no except

tions; they would have the same tendency vnth reference

A. Better from the build.

Q. So, in that case, two ships of the same character

to being stiff or tender.
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A. As far as being stiff or teuder, yes ; but they might

have some other peculiarities.

Q. What other peculiarities?

A. Well, some little different steering, or something

better for carrying sails; some carry one thing better or

another thing better, which is a little in the molding, that

is all.

Q. Yon say you have read over that log-book?

A. Yes, sir.

Q. And there is nothing there that any sihip might not

ordinarily expect to meet? A'. That is all.

Q. In other words, it is the common weather off Cape

Horn?

A. It is the usual weather off Oape Horn.

Q. Did you ever come around Cape Horn without hav-

ing to heave to for days at a time?

A. I think once I had a fairly nice passage around

;

about once.

Q. In every jmssage that you have, do you have gales

of different forms of intensity, that will last from thirty-

six to forty days?

A. I have been fifty days getting 60 miles.

Q. I asked you if, in every voyage you have made, you

had that experience.

A. No, sir, not every one; certainly not.

Q. It is an unusual experience to have that kind of a

gale, thirty-six or forty or fifty days?

A. A great many vesselsi have to suffer it.
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Q. You were oil" (ho Horn lor fifty daj'S?

A. yes, sir, ou t^^•o differeut times.

Q. All the time in heavy gales?

A. ]\roderate and heavy. It wimld be heavy and then

moderate a little again; perhaps moderate for twelve

hours.

O. Tf that was so common, why should you mention

it as being extraordinary in your own case; why should

you mention the fact that once you underwent troubles

of that kind?

A. I say twice.

Q. Well, twice out of t\\euty-five times would be rather

unusual.
, ! !

A. I do not think that this log-book points to the

weather tliat I had at all. It only points to ordinary

weather,

Q. You say that was a moderate passage?

A. I would say it was an ordinary passage.

Q. Moderate weather?

A. I do not say it is moderate, but is an ordinary pas-

sage.

Q. What ship is yours? A. "Simla."

Q. To whom is she consigned here?

A. To myself.

Q. T^Tio is doing the ship's business? A. Myself.

Q. Who is going to load her out? A. McNear.

Q. How large a ship is yours? A. 2087.

Q. When a ship is stiff, how does it affect her spars?
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A. In what way?

Q. In a lieavy gale.

A. If she rolls heavy, it might strain the spars, or it

might not. If it is a good, new ship, and all the gears are

good, it might not hurt, the) spars, but it might hurt the

standing rig, suoli as topsail sheets. You lose your sails,

then, and your ship becomes unmanageaible through being

too stiff.

ARTHUR BROWN, called for the libelant, in rebut-

tal, sworn.

Mr. FRANK.—^Q. What is your business?

A. Ship liner. i

Q. Did your firm line the ship "Musselcrag" in July,

1900, on her outward voyage? A. Yes, sir.

Q. Did you see the ship leave here for Port ^Costa?

A. Yes, sir.

Q. W^hat was her condition with reference to having

ballast or otherwise?

A. She had lumber in the lining in the lower hold.

Q. That is the lumber they used to line the ship when

she took in her cargo? A. Yes, sir.

Q. Was that all she had? A. Yes, sir.

Q. She had no ballast?

A. No, sir; they used the lumber lining to line her,

going up.

Q. That is, they distribute it all over the sides and

back and up between-decks, so as to give an extra side

to the vessel? A. Yes, sir.
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Q. So that that wouUl not act as ballast at all?

A. No, sir.

Cross-examination.

Mr. PAGE.—Q. ITow many tons of lining did she

have on board? A. I do not know.

Mr. FRANK.—I presume there is no question, Mr.

Pag-e, but what this entire cargo 'was consigned to J. D.

Spreekels & Bros. Compau}. Is that admitted?

Mr. PAOE.—Yes, sir.

Mr. FRANK.—I liave just one other proposition.

From your examination, Mr. Page, it would indicate

that you were making some kind of a point concerning

who liired the stevedores to load this vessel. Is that

a point at issue with you?

Mr. PArJE.—It is in evidence that your parties ap-

pointed the stevedore.

Mr. FRANK.—^Very well, I will introduce in evidence

the charter party. I will ask you to look at it, Mr. Page.

Mr. PAGE.—What is it you want me to see?

Mr. FRANK.—I simply want you to see that it is all

right, because I am going to offer lit in evidence.

Mr. PAGE.—As far as I know, it is all right. It is a

copy.

Mr. FRANK.—Yes, it has the signature here.

Mr. PAGE.—Where is the clause you want to refer

to?
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Mr. FRANK.—This is the clause: ''It is agreed that

the charterers shall have," etc.

Mr. PAGE.—I have no objection to your offering that

clause.

Mr. FRANK.—^We offer in evidence this portion of

the charter-party, "And it is agreed that the charterers

shall have the option of appointing the lumpers and

stevedores who are to take in and stow the cargo, who

are to be paid by the owners one shilling per ton, weight

measurement, but it is especially agTeed that the

lumpers and stevedores shall be under the direction of

the master, and the OAvners responsible for all risks of

loading and stowage."

That is our case, your Honor.

Mr. PAGE.^That is all we have, your Honor.

Testimony closed.

[Endorsed]: Filed Nov. 24, 1902. Geo. E. Morse,

Clerk.

['Title of Court and Cause.]

Stipulation as to Original Log-Book on File.

It is hereby stipulated and agi'eed by the parties here-

to that the original ''log-book" introduced in evidence

upon the trial of said action and now on file herein, need

not be copied and incorporated into the "Apostles on

Appeal," but that the same be filed with the record on

appeal to the said United States Circuit Court of Ap-
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poals, iu the oflfico of the clerk of said Court of Appeals,

and may be used and referred to by either party, in case

of an appeal, as effectually as if the said "log-book" had

been copied in full and incorporated into the said

apostles.

Dated December 12th, 1904.

NATHAN H. FRANK,

Proctor for Libelant.

PAGE, McOUTOHEN & KNIGHT,

Proctors for Claimant and Respondent.

[Endorsed]: Filed Dec. 13, 1904. Geo. E. Morse,

Clerk. By J. S. Mauley, Deputy Clerk.

[Title of Court and Cause.]

Opinion.

NATHAN H. FRANK, for Libelant.

PAGE, McOTTTOHEN, HARDING & KNIGHT, for

Respondent.

DE HAVEN, District Judge.—This libel was filed

against the ship "Musselcrag" to recover for alleged

damage to a cargo of cement, shipped on that vessel at

Antwerp for carriage to the port of San Francisco. The

cargo consisted of 3,278 tons of cement, and of this 2,350

tons were stowed in the lower hold and 928 tons be-

tween-decks. The cement was damaged by reason of

water, which came through the seams of the deck, and

it is claimed by the libelant that the opening of the

seams and the consequent damage to the cargo, was the
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result either in whole or in part of Improper stowage, in

this, that the cargo was not properly distributed, that

too much weight was placed in the lower hold, which

made the ship so stiff that she would not roll easily, and

caused her in a rough sea, to right herself quickly with

a jerk or sudden lurch, the effect of which was to place

so great a strain upon the deck that its seams were

opened. In short, the contention of the libelant is, that

the ship was rendered unseaworthy by the improper

manner in which her cargo was laden. When she left

Antwerp the vessel was sound in hull, and properly

equipped, and the evidence shows that in attempting to

round Cape Horn she met with storms of extraordinary

severity and of several days' duration, during which she

labored and strained to such an extent that the seams in

her deck were opened and the deck almost continuously

flooded with water, making it necessary, in the judg-

ment of the master, to raise some of the cargo from the

lower hold, and stow it between decks, in order to ease

the ship; and about two weeks after this was done, fifty

tons of cement were taken from the lower hold and jet-

tisoned. By reason of adverse winds and the violence

of the storms thus encountered, the ship was compelled

to abandon the attempt to pass around Oape Horn, and

she changed her course and came to San Francisco by

way of the Oape of Good Hope and Australia.

By the terms of the bill of lading the ship was not to

be responsible for any loss or damage which the cargo

m.ight sustain by reason of perils of the sea. The ques-

tion of fact, therefore, to be decided, is, whether the
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damage for which the libelant sues was occasioned by

perils of the se.a or by improper or negligent stowage,

causing the vessel to labor and strain more than she

otherwise Avonld have done, and thns contributing to

the opening of tlie deck seams. Upon this question

there is a decided conflict in the evidence. Upon the one

side three witnesses, one a competent stevedore, and two

master mariners, gave it as their opinion that in its

stowage the cargo was not properly distributed; that

there were about 150 tons too much put into the lower

hold and that the effect of thus stowing a heavy compact

cargo like that of cement, caused the ship to roll more

heavily and increased the strain upon her decks. Upon

the other hand, the master of the ship, a seaman of long

experience, testitied that the cargo was laden under his

general supervision, and was, in his judgment, properly

distributed; that the ship did not give evidence of un-

usual straining until the severe weather was encount-

ered, and this evidence is corroborated by the second

mate, and also finds some support in the testimony given

by two of the stevedores who assisted in loading the

ship.

It having been shown that the vessel encountered

storms of such violence as to reasonably account for the

opening of the seams in her decks and the consequent

damage to her cargo, the burden of proof is upon the

libelant to estaiblish the fact of improper stowage, con-

tributing to the strain upon the vessel's deck and the re-

sulting injury thereto. The Neptune, 6 Blatclif. 193; Fed.

Oas. No. 10,118; The Polynesia, 30 Fed. 210; The Fern
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Home, 24 Fed. 502; The Buvswell, 13 Fed. 904; Olark vs.

Barnwell, 12 How. 280; Muddle vs. Stride, 9 Oarr. &
Payne, 380. It is not deemed necessary to analyze the

testimony, or to discuss the reasons which were given

by the expert witnesses in support of the opinions ex-

pressed by them. It will be sufficient to say, that after

careful consideration of all the evidence, I have reached

the conclusion that it is not sufficient to establish the

fact of improper stowage. Stowage with a view to the

proper trim of the vessel and the ease with which it will

be able to carry its cargo when at sea, is a matter which

calls for the judgment of those under whose supervision

it is done. The carrier is only required to exercisie reason-

able care and skill in stowing cargo, and the mere fact

that if it had been differently distributed the ship would

have been more easy, does not necessarily show that the

cargo was negligently stowed; that is, stowed in such a

manner as would not have been approved at the time

by a stevedore or master of ordinary skill and judgment,

knowing the voj'age upon which the vessel was about

to sail, and the weather and sea conditions which she

might reasonably be expected to encounter. In order

to establish such negligence as is claimed here, the dis-

proportion between the amount stowed in the lower hold

and that placed between decks, must be so great as to

warrant the conclusion that reasonable judgment was

not used in loading tlie vessel, and I am not satisfied

from the evidence that such great disproportion existed

in this case.

2. It is further claimed by the libelant that the ship
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is liablo because of tlio failure of the master to repair

her (laniao-e at the Falldand Islands, instead of proceed-

ino- to Australia with the decks in the condition in which

they were when the attempt to round Cape Horn was

abandoned. The evidence certainly shows that the in-

jury which the vessel's decks suffered before sailing for

Australia was so severe as to render them uuseaworthy

with respect to the protection of the cargo, and dm-ing

the voyage to Sydney the vessel encountered weather so

rough tliat her decks were often filled with water from

which cause the cargo received additional damage.

AYhen the master of the "Musselcrag'' started for

Australia, he was within sixty miles of the Falkland

Islands, and it seems to me that in the then condition of

the ship, he ought, in the exercise of a reasonaible

judgment, to have sought that port for the purpose of

making repairs, and not doing so, he failed to use that

care for the protection of his cargo from further damage

which was incumbent upon him. For this negligence

and breach of the contract of affreightment, the ship is

liable. Niagara vs. Oordes, 21 How. 7. It is argued

upon the part of the claimants, that assuming this

action of the master to have been negligent, it was a

fault or error in navigation or in the management of

the vessel, for which the vessel is not responsible under

the 3d section of the Hai ter Act, 2T Stats. 445; but this

was not a fault or error in navigation, or in the manage-

ment of the vessel, but simply the neglect of the master

to take proper care for the protection of the cargo in his

custody.
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3. The question relating- to the measure of damages

is more difficult. It is certain that a great part, and

probably the greater part of the whole damage which

the cargo sustained on the voyage between Antwerp

and San Francisco, was occasioned by perils of the sea

before the vessel changed her course at Cax>e Horn and

sailed for Australia; but the damage received by the

cargo before such change of course and that sustained

between Cape Horn and Australia, cannot be separated.

The libelant insists that because this separation cannot

be made, the ship should be held responsible for the

entire damage, as well that occasioned without its

fault as that which was caused by the negligence of the

master in not going to the Falkland Islands for repairs.

In my opinion, the more equitable rule to be applied in

this case, is to divide the damages. Under this rule it

is reasonably certain that the ship will be required to

respond for all of the damage occasioned by its fault,

and the libelant has no right to insist upon more than

this. In the case of The Shaud, 16 Fed. 570, it was said;

"In the case of the 'Mary Belle Roberts,' where the

loss from sea peril, if any, was comparatively small, it

was just to hold the carrier answerable for the whole

unless he could show how much was to be de-

ducted on account of the minor cause a® to which he

might claim exemption. But if the general circum-

stances of the case show that the loss has probably

arisen as much from the act or cause attributable to the

one party as from that attributable to the other, there

should be no justice in imposing the whole loss upon one
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simply bocauso ho could not separate and distinguish

the exact amount arising from his own fault, and the

rule adopted by Sprague, J., is, in such a case obviously

the juster one."

The rule referred to in the above quotation, was an-

nounced by Sprague, J., in Snow vs. Oarruth, 1 Spr. 324;

Fed. Oas. Xo. 13,144; as follows:

"I am satisfied, that the great loss in this case, (above

the necessary leakage), was partly attributable to the

negligence of the caiTier, and partly to the negligence

or misfortune of the shipper or consignee, and that it

is not practicable to ascertain for how much of the loss

the one party or the other, is, in fact, responsible. I

am, therefore, obliged to adopt some arbitrary rule in

determining the amount to be allowed the respondents.

An analogy may be found in the rule adopted by courts

of admiralty, in cases of collision, when both parties are

in fault. In such cases, the aggregate amount of the

damages is divided equally between the parties."

The case of the ''Young America," 26 Fed. 174, is

precisely in point. "Young America" was a tug, and a

canal boat which it had in tow was stranded, and after

having been abandoned by the tug became almost a

total loss. The tug was sued iby the owner of the canal

boat for the damage thence resulting. Tlie Court

found that the stranding was not caused by the tug's

negligence, but that the tug was in fault in leaving the

canal boat without any one in charge of it, and that by

reason of such abandonment the damage to the canal
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boat bad been increased. It was held that the damages

should be divided, the court saying:

"The nature of the case is such that it seems clearly

impossible to determine with any approximation to

exactness how ranch of the whole loss is attributable to

the original stranding, and how much to the subsequent

want of protection. The best that can be done under

such circumstances is to divide the damages, as was

done in the case of Snow vs. Oarruth, 1 Spr. 324."

It is not deemed necessary to further discuss the ques-

tions arising in this case. My conclusion is that the

libelant is not entitled to recover for the cargo which

was jettisoned, but is entitled to recover one-half of the

damage sustained by the remaining cargo, with interest

from the date of the filing of the libel and costs of suit,

and the case will be referred to Commissioner George E.

Morse, to ascertain and report such damages. Let such

a decree be entered.

[Endorsed] ; Filed Oct. 9, 1903. Geo. E. Morse, Clerk.

By J. S. Manley, Deputy Clerk.

[Title of Court and Cause.]

Interlocutory Decree.

This cause having been heard on the pleadings and

proofs, and due deliberation being had thereupon, it is

hereby ordered, adjudged and decreed, that the libelant

do have and recover one-half of the damages sustained

by the part of the cargo delivered in bad order as in said
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libel alloffod, with interest from the date of the filing

of the libel, and costs, and that the said cause be, and

the same hereby is, referred to George Ei. Morse, United

States Commissioner, to ascertain and report to the

Court the amount of said damage.

Dated, October 271 li, 1903.

JOHN J. DE ITAVEK,

Judge of the District Court.

[Endorsed]: Filed Oct. 27, 1903. Ceo. E. Morse,

Clerk.

[Title of Court and Cause.]

Fin?l Decree.

The above-entitled cause liavini; lieretofore been re-

ferred to George E. Morse, United States Commissioner,

to ascertain and report the damages, in accordance with

the opinion of the Court heretofore rendered, and the

spid Coniiuissioner having reported the said damages in

the sum of tw^enty-eight hundred and fifty-two and

58/100 (2852i58) dollars, and the time for filing excep-

tions to said Commissioner's report having expired, and

no exceptions having been filed:

On motion of Nathan H. Frank, proctor for libelant,

it is hereby ordered, adjudged and decreed that the said

report be in all things confirmed, and that the said libel-

ant do have and recover of the said claimant in this ac-

tion the said sum of twenty-eight hundred and fifty-two
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an'd 981/100 (2852.58) dollars, together with interest

thereon from the date of this decree until paid, and costs

to be taxed herein; and on like motion.

It is further ordered that a summary juugiiient be and

the same hereby is entered for the amount of this decree

against C. W. Oorsar, the claimant of said vef^sel, and

a,gainst Herman L. B. Meyer and George H. O. Meyer,

the sureties (m the bond and stipulation given to the

marshal for the release of said vessel from custody in

said cause, and that the libelant have execution thereon

to satisfy this decree.

Dated, November 2.9th, 1904.

JOHN J. DE HAVEN,

Judge.

[Endorsed]: IMled Nov. 29. 1904. Oeo. E. INforse,

Clerk. By J. S. ^fauley, Deputy Clerk.

[Title of Court and Cause.]

Notice of Appeal of C W. Corsar,

Please take notice that C. W. Corsar, the owner of the

sliip "Mussehrag," etc., respondent in the above-entitled

cause, hereby appeals to the United States Circuit

Court of Appeals for the Ninth Circuit from the final

decree of the District Court of the United States, for the

Northern District of California entered in said cause on
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the 29Mi (lay of Xt)V(inl cv, \. j). 1904, and from the

whole of said decree.

Dated De<'einber 28t]i, A. I). U>04.

PAGE, McCUTniEiN S.: KNICiHT,

Proctors for Respondent.

To the Libelant in the Above-entitled Cause,

and to Nathan H. Frank, Esq., its Proctor.

Service of a cojiy of the witliin notice of appeal is

hereby admitted this 28th day of December, 1904.

NATHAN H. FRANK,

Per LILLIOK,

Proctor for Libelant.

[Endorsed] : Fil(>d Dec. 29, 1904. George E. Miorse,

Clerk. By J. S. .Manley, Deputy Clerk.

[Title of Court and Cause.]

Assignment of Errors of C W. Corsar.

Now conies C. W. Corsar, the oAvner of the ship ^'Mus-

selcragy' etc., respondent in the above-entitled cause,

and herewath files with the Court the following assign-

ment of errors in the decision and decree of this Court:

1. The Court erred in entering its decree in favor

of the libelant in the sum of 12,852.58.

2. The Court erred iu not dismissing the libel.

3. The Court erred in its findings that it was the duty

of the master to seek the Falklaud Islands and in hold-

ing it to be negligence on his part that he did not do so.
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4. The Court erred in its finding that the act or omis-

sion of the master, if such it was, in not seeking- the Falk-

land Islands was not a fault or error im the navigation or

mianagement of the ship within the protection of the

Harter Act.

PAGE, M'cCUTOHEIN & KNIGHT,

Proctors for Respondent.

Service of a copy of the v/itliin assignment of errors is

hereby admitted this 28t]i day of December, 1904.

NATHAN H. FRANK,

Per LILLIOK,

Proctor for Libelant.

[Endorsed]: Filed Dec. 29, 1904. George E. Morse,

Clerk. By J. S. Manley, Deputy Clerk.

[Title of Court and Cause.] '

Notice of Appeal of J. D. Spreokels & Bros. Co,

To the Respondent and the Claimant in the Above-en-

titled Cause and to Messrs. Page, McCtitchen and

Knight, their Proctors:

Yoii and each of you will please take notice that J.

1). Spreckels & Bros. Co., libelant above nanied, intends

to and hereby does appeal to the Unitedi States Circuit

Court of Appeals for the Ninth Circuit from the final de-

cree of the District Court of the United States, in and

for the Northern District of California, entered in. the
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above-entitled cause on tlic 29tli day of November, A. D.

1904, and from the whole of said decree.

Dated, San I'^'rancisco, Januarj- 3, 1905.

NATHAN II. FRANK,

Proctor for Libelant, J, D. Spreckels & Bros. Co.

Due service of the within notice of appeal is hereby ad-

mittcHl this 4th day of January, 1905.

PAGE, MicOUT€iflEN & KNIGHT,

Proctors for Claimant.

[Endorsed]: Filed Jan. 4, 1905. James P. Brown,

Clerk. By J. S. Jlanley, Depnty Clerk.

[Title of Court and Cause.]

Assignment of Errors of J. D. Spreckels & Bros. Co.

Now comes J. D. Spreckels & Bros. Co., a corporation,

libelant in tlie above-entitled cause, and makes this, its

assignment of errors on the appeal taken by it in the

above-entitled cause from the decree entered by the Dis-

trict Court of the United States for the Northern Dis-

trict of California on the 29th day of Novembei-, 1904,

and states that error was committed by said Court in

the making- of said decree and in the proceedings prior

thereto in the following matters, to wit:

1. The Court erred in finding that the libelant is en-

titled to recover only one-half of the damages sustained

by the part of the cargo delivered in bad order as in the

libel in said action alleged, and erred in entering its de-

cree in favor of the libelant in the sum of two thousand
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tight liunclred and fifty-two and 58/100 (2,852.58) dol-

lars, and in not entering- such decree in favor of libelant

in the sum of five thousand six hundred and five and

16/100 (5,0O5.1(>) dollars, together with a sum equal to

the value of the cargo jettisoned by the ship.

2. The Court erred in not finding that the libelant

is entitled to recover all of the damages sustained by the

part of the cargo delivered in bad order, as in the said

libel allegedi, and also for the cargo jettisoned by the

ship.

3. Tlie Court erred in dividing the damages suffered

by said libelant.

4. The Court erred in not finding that said vessel

Avas unseaworthy at the inception of the voyage by rea-

son of improper loading of said vessel, and that the

damage to libelant was the result of such unseaworthi-

ness and improper lading.

5. The Court erred in holding that the carrier is only

required to exercise reasonaible care and skill in stowing

cargo with reference to the trim of the ship, and in not

holding that a vessel with cargo stowed so as to affect

her trim sufficiently to cause her to strain is unsea-

worthy.

G. The Court erred in holding that the earrier is only

required to exercise reasonable care and skill in stowing

her cargo witli reference to the trim of the ship, and in

not holding that tlie carriei* warrants the ship seaworthy

with respect to stowage of cargo as it relates to the trim

of the vessel.
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7. The Court erred iu not fiudinp; that said vessel was

improperly stowed, and in not finding tliat it was unsea-

worthy in ihat respect, and further in not findinj^' that

the straining of tlio vessel, opening of lier seams, and

consequent damage to libelant was due to such unsea-

worthiness.

Dated, January 3d, 1905.

NATHAN H. FRANK,

Proctor for J. D. Spreckels & Bros. Co.

Due service of the within assignment of errors is

hereby admitted this 4th day of January, 1905.

PAGE, McCUTDHEN & KNIGHT,

Proctors for Claimants.

[Eindorsed] : Filed Jan. 4, 1904. James P. Brown,

Clerk. By J. S. Manley, Deputy Clerk.

[Title of Court and Cause.]

Stipulation Re Transcript.

It is hereby stipulated that the transcript on appeal

to be filed in the aibove-entitled action by O. W. Corsar,

claimant, on his appeal from the final decree of the Dis-

trict Court of the United States, in and for the Northern

District of California, entered in the above-entitled cause

on the 29th day of November, A. D. 1904, may be used

in the United States Circuit Court of Appeals for the

Ninth Circuit as the transcript on appeal and with the

same force and effect as if it had been duly filed as such.
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on the appeal of J. D. Spreckels & Bros. Co., a corpora-

tion, from the said final decree entered in the above-

entitled cause upon the 29th day of Noveml^er, A. D.

1904.

Dated, San Francisco, January 5, 1904.

PAGE, McOUTCHEN & KNIGHT,
Proctors for Claimant.

NATHAN H. FRANK,

Proctor for Libelant.

[Endorsed]: Filed Jan. 4, 1905. James P. Brown,

Clerk. By J. S. Manley, Deputy Clerk.

Clerk's Certificate to Transcript.

United States of America, "^

>ss.
Northern District of California. J

I, James P. Brown, clerk of the District Court of the

United States for the Northern District of California, do

hereby certify that the foregoing and hereunto annexed

one hundred and twenty-five (125) pages, numbered from

1 tO' 125, inclusive, contain a full, true and correct tran-

script of the record in said District Court in the cause

entitled "J. D. Spreckels & Bros. Co., a Corporation, vs.

The Ship 'Musselcrag,' her tackle, apparel and furni-

ture," made up in pursuance to Rule Four of the Rules

in Admiralty of the United States Circuit Court of Ap-

l>eals for the Ninth Circuit.
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I further certify that the cast of preparing' and certify-

ing the foregoing transcript on api>eiil is the sum of

seventy doHars and s(>venty cents ($m70), and tJiat the

same has been paid to me by the proctors for claimant

and appellant.

Attest my hand and the seal of the said District Court

this 25th day of January, A. D. 1905.

[Seal] JAS. P. BROWN,

Clerk.

[Endorsed] : No. 1167. United Sitatesi Circuit Court

of Appeals for the Ninth Circuit. C. W. Corsar, Claim-

ant and Owner of the British. Ship "Musselcrag," Appel-

lant, vs. J. D. Spreckels & Bros. Company, Appellee, and

J. D. Spreckels & Bros. Company, Appellant, vs. C. W.

Corsar, Claimant and Owner of the Biitish Ship "Mus-

selcrag," Appellee. Trantsicript of Record. Upon Appeal

and Cross-Appeal from the United States District Court

for the Northern District of California.

Filed January 25, 1905.

F. D. MONCKTON,

Clerk.
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In the District Court of the United i^tates, for the Northern

District of California.

J. D. SPRECKELS & BROS. 00., \

Libelant, /

vs. >

\

Ship "MUSSEiLORAG," etc.
'

Stipulation as to Certain Facts in the Cause>

It is hereby stipulated that on the trial of the above-

entitled cause, it shall be taken as a fact admitted to be

true that all the facilities necessary for effecting repair

of the injuries to the "Musselcrag," occasioned during"

her voyage up to the time she reached about the latitude

of the Falkland Islands, could have been had at Port

Stanley in the said Islands.

PAGE, McOUTCHEN, HARDING & KMGHT,

Proctors for Respondent.

[Endorsed]: Filed October 2Tth, 1902. Geo. E.

Morse, Clerk. By J. S. Manley, Deputy Clerk.

I, James P. Brown, Clerk of the District Ciourt of the

United States for the Northern District of California, do

hereby certify the foregoing to be a full, true and correct

copy of stipulation as to certain facts in the cause, in the
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lause entitled, "J, D, Spreckels & Bros. Co, vs. Ship

'Mmsselcrag:/ etc.," No. 12,145, and now remaiuingi on file

and of rcM'ord in m_v ollict'. And I further certify that

(he same constitutes and forms a part of the Apostles

on Appeal in the said cause.

Attest my hand and the seal of the said District

Court this 3d day of February, 1905.

[Seal] JAS. P. BROWN,

Clerk.

[Etndorsed]: No. 1167. United States Circuit Court

of Appeals for the Ninth Circuit. C. W. Corsar, Claimant

and Owner of the British Ship "Musselcrag," vs. J. D.

Spreckels & Bros. Co., a Corporation, and Vice Versa.

Stipulation as to Certain Facts in the Cause. Filed

Feb. 3, 1905. F. D. Monckton, Clerk.
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At a stated term, to wit, the October term A. D. 1904,

of the United States Oireuit Court of Appeals for

the Ninth Circuit, held at the courtroom, in the City

and County of San Francisco, on Monday, the twen-

tieth day of February in the year of our Lord one

thousand nine hundred and five. Present: The

Honorable WILLIAM B. GILBERT, Circuit Judge,

Honorable ERSKINE M. ROSS, Circuit Judge,

Honorable THOMAS P. HAWLEY, District Judge.

O. W. CORSAR, Claimant and Owners

of the British Ship "MUSSELCRAG,"
Appellant,

vs.

J. D. SPRECKELS & BROS. 00. (a

Corporation),

Appellee,

and
y No. 1167.

J. D. SPRECKELS & BROS. CO. (a

Corporation),

Appellant,

vs.

0. Wi. CORSAR, Claimant and Owner

of the British Ship ''MUSSELCRAG,"
Appellee.

^

Order Granting Motion to File Deposition of Captain Robert

Johnston.

The motion of counsel for the appellant C. W. Cbsar,

claimant, etc., for permission to file the deposition of

Captain Robert Johnston, having been heretofore and
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on the 6th day of February, 1905, submitted to the Court

for consideration and decision, and having been duly

considered, it is ordered that the said motion be, and

hereby is grranted.

/// the United States Di-Hrirt Court for the Xorthern Dis-

trict of California.

J. D. SPKECKELS BROS. & CO.

vs.

British Ship "MUSSELCRAG.''

Deposition of Captain Robert Johnston.

It ig hereby stipulated that the deposition of Captain

Robert Johnston, for use on appeal to the Cireuit Court

of Appeals, in the above cause may be taken upon the

interrogatories and cross-interrogatories hereunto an-

nexed before any consular officer of the United States

at Liverpool, or before any notary public, who is hereby

authorized to administer an oath to the witness, to cause

his answers to be taken down in shorthand and tran-

scribed and to certify to the said deposition and cause

it to be returned endorsed upon the envelope with the

name of this cause to Oeorge E. ^Morse, Esq., Clerk of

the United States District Court, San Francisco, Cali-

fornia.

When the said deposition shall be taken and retnmed

as aforesaid, the claimant upon perfecting the appeal

shall, if so advised, apply under the mles for an order

that further testimony be allowed to be taken and if
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such order be granted the said deposition shall be

deemed to have been taken under the said order.

All objections to questions and answers in said depo-

sition, except as to the form thereof, as well as all ob-

jections to the introduction of said testimony in the

Court of Appeals are hereby reserved.

NATHAN H. FRANK,

Proctor for Libelant.

PAGE, McCUTOHEN & KNIGHT,

Proctors for Claimant.

In the District Court of the United States for the Northern

District of California.

J. D. SPREOKELS BROTHERS &
COMPANY,

Libelant,

vs.

British Ship ''MUSSELGRAG," etc.

Interrogatories to be Propounded to Robert Johnston, a Witness

Produced on Behalf of the Claimants.

1. Please state your name, age, residence and occu-

pation.

2. If you are master of a vessel, state of what vessel,

you are now master and who the owners of such vessel

are.

3. Are you the same Robert Johnston who was mas-

ter of the "Musselcrag" in the month of July, 1900, and

who testified by deposition on behalf of the claimants

of the ''Musselcrao'" at San Francisco in a suit brought
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to recover for damage to cement by J. D. Spreckels Bros.

& Company?

4. Do you remember the fact that on the voyage

from Liverpool to San Francisco refeiTcd to in your

deposition taken at that time you failed to round Cape

Horn and that you then sailed eastward?

5. State to the best of your recollectioni when it was

that you changed your course with the intention of tak-

ing the eastward passage, and state further where your

ship was at that time.

6. You stated in your examination by deposition on

the occasion already referred to that you started for the

east, abandoning the effort to go round Cape Horn, on

November 4th, 1899, and that you were then in latitude

56.34 south, longitude 60.34 west. Assuming that you

were correct in these statements, how far was your ship

on that day from Port Stanly in the Falkland Islands?

7. Why did you not sail for Port Stanly, in the Falk-

land Islands to make repairs instead of undertaking the

passage by the Cape of Good Hope before making re-

pairs?

8. What evidence, if any, was there in the condition

of your ship to show that it was dangerous to her cargo

to carry it forward without putting back to Port

Stanly?

9. In your judgment as a master mariner was it a

prudent or imprudent thing to do to turn back to Port

Stanly under the conditions in which you found your

ship on or about November 4, 1899.

10. In your judgment as a master mariner, under
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all the conditions which presented themselves to your

mind on November 4, 1899, what was the prudent and

proper course for you to follow regarding the naviga-

tion of the ship having regard to the interests of ship

and cargo.

11. If there be any other matter within your knowl-

edge on the subject inquired of in the above interroga-

tories, please state the same fully and particularly.

PAGE, McOUTOHEN & KNIGHT,

Proctors for Claimant.

No cross-examination.

NATHAN H. FRANK.

In the United States District Court for the Northern Dis-

trict of California.

J. D. SPRECKELS BROS. & Co.
\

vs.

British Ship "MUSSELCRAG." )

The Answers of Robert Johnston to the Interrogatories Annexed

Hereto.

1. Robert Johnston; aged 51; Lake View, Valentines

Road, Ilford, Essex; Shipmaster.

2. Ship "Glenburn." Robert Shankland & Co.,

Greenock.

S. Yes.

4. Yes. The voyage was from Antwerp to San Fran-

cisco, not from Liverpool as mentioned in the interroga-

tory.
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5. Fourth Norember, 1899. Latitude 56.34 S. Lon-

gitude 60.34 west.

6. Three hundred and seven miles.

7. I did not on the 4th November, 1899, anticipate

having to put into any port of refuge to repair.

8. None at that time. The extensive damage subse-

quently repaired at Sydney was not then anticipated

and was not ascertained until some weeks after the 4th

November after we had an opportunity of making an

examination.

9. I did not consider it necessary on the 4th Novem-

ber, 1899, to put into any port. For the reasons stated

in the answer to the next interrogatory it would not

have been prudent in my opinion to have put back to

Port Stanly.

10. On the 4th November, 1899, when I ceased my

attempt to round Cape Horn to the westward and bore

away to the eastward I could have made Port Stanly

but my object in going east was to complete the voyage

to San Francisco as soon as possible under the circum-

stances. My thirty-five years' sea experience led me to

expect favorable weather and winds by going east.

When I bore away to the eastward I did not as already

stated anticipate the necessity of putting into any port

to repair. To the best of my recollection it vras some

three weeks after bearing away from the Horn when

the weather became more favorable and we had an op-

portunity of thoroughly examining the hold and found

a considerable number of the bulwark stanchion nuts
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broken off under the stringer plate, that I first consid-

ered it might be advisable to put into some port to re-

pair. Before we were able to properly examine this part

of the hold, we had to move a considerable portion of

the cement, which was stowed a tier higher in the mid-

ship part of the 'tween decks. When I bore away to the

eastward, I believed my ship was in a fit condition to

carry her cargo safely to San Francisco without any

repairs. I further considered that the most prudent and

proper course to pursue was to get my cargo to its port

of destination as quickly as possible and without deten-

tion for repair and probable discharge and restowage.

Asi a master of considerable experience I may state that

had it occurred to me on the 4th November, 1899, that

it might be necessary to put into some port for repairs,

I should have avoided the Falkland Islands, being aware

that the continuous bad weather in those latitudes

makes the steady progTess of work impossible and that

the scarcity of workmen renders despatch a matter of

the laborers' convenience and pleasure, thus causing

endless delay, which would have been prejudicial to my

then already partially damaged cargo of cement. Fur-

ther the expense of executing the repairs would have

been greatly increased and the expenses incidental to

the laying in port would also be increased,

11. I have had thirty years' experience in the Austra-

lian trade, passing round the Cape of Good Hope to the

eastward at all seasons of the year and I felt convinced

that with the run of weather I had encountered on those

passages there was nothing in that passage to further
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damafje the **Musselcrag" or her carpjo, and I certainly

never anticipated the exceptionally heavy weather we

experienced whilst ruuninfij down onr easting between

the Oape of Good Hope and the Australian Ck)ast. On

the Australian Coast our decks looked as well as when

we left Antwerp and the seams were good and had it

not been for the damage discovered after the 4th No-

vember, 1890, the steering gear breaking down, and the

fear of not being able to replenish our supply of water

and the possibility of meeting with heavy weather in

the Pacific, I should have continued our passage to San

Francisco and not have put into Sydney. On arrival

at Sydney, our cargo, except for the salt water stains,

appeared to be in good order and the hold dry. I acted

in the best of my judgment as a master mariner and I

say I adopted the most prudent course possible under

the circumstances regarding the navigation of the ship

and the interests of the ship and cargo.

ROB. JOHNSTON.
JOHN DICKINSON,

Notary Public.

I, the undersigned, Vice and Deputy Consul of the

United States of America, for the Port of Liverpool, and

its dependencies, do certify and make known, to whom
these presents shall come, that the signature John

Dickinson to the annexed Certificate subscribed is gen-

uine. That the said John Dickinson is a Notary Public

of respectability, doing business in Liverpool and that

to the said Certificate, as signed, in my opinion full

faith and credit are due.
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Given under my Hand and Seal of Office in Liverpool,

this 9tli day of Jany., and year of our Lord one thousand

nine hundred and four.

[Seal] W. J. SULIS,

Vice and Deputy TJ. S. Consul.

State of California, \]'
l ss.

City and County of San Francisco. J
^^^^p " Musseicrag.

"

Robert Johnston, being duly sworn, deposes and says

:

that he has read the foregoing interrogatories and an-

swers thereto and knows the contents thereof; that the

same is true of his own knowledge, except as to the

matters therein stated on his information or belief, and

as to those matters that he believes it to be true.

ROB. JOHNSTON.

Subscribed and sworn to before me this 9th day of

January, 1904.

[Seal] JOHN DICKINSON,
Notary Public, Liverpool.

[Endorsed] : No. 1167. United States Circuit Court

of Appeals, for the Ninth Circuit. In the District Court

of the United States, Northern District of California.

J. D. Spreckels Brothers & Company, Libelant, vs. Brit-

ish Ship "Musseicrag," etc. Deposition of Captain Rob-

ert Johnston. Interrogatories to be propounded to Rob-

ert Johnston, a witness produced on behalf of the claim-

ants, and the answers thereto.

No. 1167. United States Circuit Court of Appeals for

the Ninth Circuit. Filed pursuant to order of Court,

entered: Feb. 20, 1905. F. D. Monckton, Clerk.


